
Immediatelyfollowing the above reference to sex deviates, the writer seeks to refashion the
law's perspective onthese perpetrators and empathetically recommends recognition of these
sex offenders as "minorities:"

More than anything else, [reformmust come from] more understandingand
tolerance ofall ofthe diverse minorities that make up our society.'̂

Kinsey Reports Authority for Missouri "Sex Offenses*^

Pre-19^0, the onlv lawful sexual congress between the sexes was heterosexual coitus in
marriage. As a protection for marriage, all other sexual contacts were illegal, but significant
penalrevisions in existing Missouri common law (basedon the principles ofthe OldandNew
Testaments) were changed based on other authorities. Judge Richardson, in his 26-page
section on Sex Offenses in the Missouri Law Review, gives a glinqjse ofhis new authority: Of
75 footnotes. Judge Richardsoncites directlyto The KinseyReports 14 times, roughly20% of
his overall authorities. Dr. Judith Reisman reviewed the collection ofadditional authorities
cited in Judge Richardson's sex offense section and estimatedthat roughly90 per cent ofthe
sex science citations are to Kinsey or Kinsey disciples.

In addition,a preliminaryreview ofthe 29 citations to law reviews in Richardson'sarticle
found that over 50% ofthese law reviews also relied on Kinsey. In fact, as with Richardson,
these law reviews repeated the samephrases,numbersand claims from the KinseyReports
now discredited data. The direct quotes appear below. All Kinsey data cited to are felse.

1. [T]he good people...speaking through their legislatures, are as yet unwillingto grant sexual
liberties totheir neighbors which, at least according toDr. Kinsey, they allow themselves.'̂

2. But neither our criminal laws nor our publicly-voiced moral codes as to impermissible conduct are
obeyed by a substantial segment of society. Kinsey reported in 1948 as to malesand in 1953 as to
females that about one-half of all married males and about one-quarter ofall married females
commit at least one adulterous act, and one out ofevery six females who did not do so at least
wanted to or considered.'^

3. There is a high incidenceof premarital sex (fornication) in the United States, even though it is
prohibited, at least when indulged in "openly and notoriously," in all but about 10 states including
Missouri [citeomitted here]. "The president of a mid-westem university recently remarked that
threethings are essential for a happy andalert university: parking for the faculty, athletics for the
alumni, and most important, sex for the students^lciteomittedhere]. It is estimatedthat there are
abput 2,600,000 men and 1,400,000 women who are exclusively homosexual in the United States
[citeomitted here]. This means ttiat almost eveiyone in the UnitedStates could at one timeor
anotherduring his life have been convicted ofa felony for a sexual offenseor, at least, that
everyone has violated his avowed moral code. "Not one in a million such episodes is likely to be

" Id., 373.
Id., 371, citing G. Mueller, Legal Regulations of Sexual Conduct 16 (1961)
Id., 375, at fii 8, citingA. Kinsey, W. Pomeroy & C. Martin, Sexual Behavior in the Human Male 585(1948)
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discovered, none in a hundred millionprosecuted.[citeomitted here—see Kinsey's Male Volume,
pp.391-392.].''*

4. Mu|ch ofany code ofsexual offenses is an "inevitable fusion of secular law and religious belief"
[citing Gebhard, Kinsey's associate].'̂

5. [M]ales far outnumber females in the commission of crime. Sexual offenses committedby females
areIsorare that the studies ofthe Kinsey Institute excluded them.'̂

6. Puberty in the female is that age at which she is capable ofbearing children. The majority of
children under 12 are prepubescent; they have "not developed pubic, hair, breast enlargement and
other adult sexual characteristics that are sexually attractive to ordinary men."''

i

7. [F]ewadult male homosexuals seemparticularly interestedin boys under 12; rather, theyseek
only adolescent oryoung adult males.'®

8. Many studies have been made on the increasingnumbers of teenagers who have had consensual
heterosexual or homosexual experiences.''

9. Kinsey's earlier studies may now be outdated. Even then he found that ofgirls bom in the 1920's,
30percent had petted to orgasm intheir teens.^

10. Other studies, includmgthose ofKinsey, indicatethat many young people have one or more
homosexual experiencesin their teens; those experiences are generallypurely experimental and do
not persist inadulthood. '̂

11. The story is told of a man who met a good-looking girl given to heavy cosmetics, high heels, tight
dresses, provocative mannerisms, and a propensity for drink and sexual banter. The anticipated
sequenceof events occurred. When he next saw her on the "witness stand in court, they had
braided her hair mpigtails and given her a rag doll tohold."^

j

12. The Kinsey Institute found it necessary and appropriateto classify sex offenders by types. Oneof
the variables was the age of the victim. Another was whether force had been used. Obviously, the
younger the child the more difficult it is tosay whether force was used.^ [this amazing claim has
beenused to substantially undermine protections to small childrenand punishment for their
abiisers]

Id., 375, fii 8, citing directly to Kinsey's '*Male" and 'Temale" volume, and citing to secondarysourceswhich
themselves cite Kins^ (Time, Oct. 31, 1969 at 56; Rodell, Our Unlovable Sex Laws, Trans-Action, May 1965,
at 36).

Id., fii 11, citing P. Gebhard, J. Gagnon, W. Pomeroy& C. Christenson, Sex Offenders 3 (1965)
Id. at379, fii 23, citing Gebhard.
Id. at 382, fii 31, citing Gebhard.
Id.y fii 32, citing Gebhard.
Id., fii 33, citing Kins^.

^'Id
^'Id
^ Id, fo 34,citing Gebhard.

Id. at 383, fii35, citing Gebhard.
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13. The Kinsey Institute did not attempt to study sex offenders under 16 years ofage...the human
female is equally ready for adulthood at age 16. '̂'

14. Littleagreementexists among legal and psychiatric experts as to what may properly be regarded
as sex offenses oras to what punishment sex offenders should face.^

In the 1973 article. Judge Richardson made many legal and social references to psychiatrist
Benjamin Karpman's work providing additional evidence that those who are not "sex
scienti^s" rely almost exclusively upon Kinsey's datafor theirstatistical claims of what is
normal sexual conduct. Karpman cited Kinsey at least 33 times compared to Freud's 9
citations. Karpman, a Freuctoi psychiatrist, also citied Freud's discredited "Oedipus
complex" as evidence ofthe need to relax Missouri highly protective sex laws. Karpman also
refers to ALI-MPC authors/advisors Ploscowe, Tappan, Guttmacher, (and others) all fully
supportive ofthe Kinsey Reports claims ofwhat constitutes normal human sexuality.^^

Rape

Based |on the guidance ofthe MFC, crime is graded by "age" and "use offorce." The
Missouri Committeeredefined the "principal sex offenses(rape, sodomy, sexualabuse, and
indecent exposure) as eleven separate crimes in the new criminal code for the "purpose of
grading the punishment"^^ according to the use offorcible compulsion, the capacity or
incapacity ofthe victim to consent, the age ofthe victim, and the age ofthe actor.^^ As in the
concern expressed earlier by Judge Richardson for using "emotionally charged" words like
"minorities" and "rapists," the Missouri Committee weaves a complex pattern ofchange
accomplished by recasting established understanding ofcriminal conduct, aided with the use
ofnew scientificterminology to justify the significant changes in sex offenses.

The focus ofthis and the next section is rape and childabuse. The 1949 rape statute at
commonlaw, held that convicted rapists in Missouricould receive death or imprisonment for
not less than two years at the discretion ofthe jury. The following 1949 rape W provides an
example ofthe simplicity ofthe common law:

Every person who shall be convicted ofrape, either by carnally and
Iunlawfiilly knov^g any female child under the age of 16 years, or by
i forcibly ravishing any woman of 16 years or upward, shall suffer death, or
Ibe punished by imprisonment in the penitentiary for not less than two years,
ia the discretion of the jury.^^

j

The feet that the Kinsey Reports found not one real rape in the 4,441 interviews with women
for the Female Report began to have legislative significancethrough the ALI-MPC and state
penal code revisions like Missouri's. Accordingto the Kinsey Reports, rape was only a

Id, at 384, fii39, citing Gebhard.
^ Id. at391, fii 68, citing Gebhard.

Karpinan, B. 1954. The Sexual Offender and His Offenses. New York: TheJulian Press, Inc.
"/rf., 377,392.
''Id

Missouri Revised Statutes, 559.260,1949.
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problem if excessive force was used. Followingthe MFC's reliance on the KinseyReports
and the Missouri Committee's reliance on the MFC, the Missouri "revisers" refashioned rape
into "forcible compulsion." In Addenda His the preliminary draft presenting the classification
for theinew terms for rape based onthe victim's age.

The logic in devaluing rape by rewording and penalty reduction, begins with the Kinsey
Reportis' flawed "scientific" findings on what is "normal" sexuality:

The Reports claimed to find that Americanswere sexually active prior to marriage and
that 50 percent ofAmerican women in 1940-50s were not virgins when they married.
(Illegitimacy rates, venereal disease rates, etc., fi-om this period do not support this
claim.)

Laws prohibiting fornication were considered archaic because the Kinsey Reports'
findings deemed it common and normal and eventually it became legitimate and legal.

Ifwomen were givingaway their virginity prior to marriage as the KinseyReports
claimed, then they no longer requiredthe protections ofstringent rape laws and
penalties.

Amidthe high levels offornication reported by the KinseyReports, whether the
woman had consented, or was raped becomes harder to determine unless she resisted
and the evidence ofbeating is sufficientto see bodily damage or she is dead.

Rape is downgraded to first-degree sexual assault when the victim cannot demonstrate
"forcible compulsion" by specific injuries.^® "The Code reserves that term [rape] for
the most heinous sexual offender."^^

"Missouri law extends, by a separate statutory rape statute, the period ofprotection an
additionaltwo years for young women ofpreviouslychaste character. Being of"previously
chaste character" means simply that the young woman was a virgin prior to the act
charged...Ifthe state establishes that the young woman was of "previously chaste character,"
the same protection given a female under the age sixteen is applicable—i.e., both the consent
ofthe prosecutrix and the use of force are immaterial."

I Admissibility of Character Evidence inRape Prosecutions in Missouri.
Missouri Law Review, vol. 41, 1976, p. 512.

I

Lesser degrees ofthe once sure, swift and absolute rape law and penalties were relegated to
second-degree assault, statutory rape, or child molestation. Employing the new "assault"
terms, explain the Missouri '^revisers" were out ofconcern for the reputation ofthe rapist.

The label "rapist" is a damaging one and should not be used in the statutory
non-consent cases, e.g. where a fiillyconsenting, and often fiiUy developed
and promiscuous social companion is involved.

Section 559,040 Sexual Assault in the First Degree. Missouri Revised Statutes, 1978.
Section 566.040 Sexual Assault. Comment to 1973 Proposed Code. Vemon's Annotated Missouri Statutes,

2000,332..
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The modem "revisers" define their '*non-consent" casese.g., their"fiilly consenting" ali^
'fully developed" example ofa '̂ promiscuous social companion" as a 12 or13-year old child.
Parroting the Kinsey data they explain that the Committee:

selected under age 12 as the critical age for the heaviest penalties for rape,
sodomy, and sexual abuse in the first degree for a number of
reasons...Usually the child who has reached puberty is more sexually and
emotionally mature, more wise in the ways ofthe world, and more physically
capable ofresisting sexual advances. The chances ofpersisting psychological
or physical harm firom the assault are considerably reduced. A substantial
number ofthese young people have had sexual experience ofone kind or
another. (Cited to Kinsey's Male and Female Volumes)

Relyingon the fraudulent Kinsey data, Richardson urged Missouri law to place the burden on
the victimto prove use offorce, assigning degrees ofwrong based on age. As in the Model
Penal |Code, the age ofconsent could be seen by some to be age 10. By using the process of
compromise, the Missouri Committee was able to move the age ofconsent to under age 14;
and grading any sex offense as serious required the victim be under 12 years old. Rape ofa
girl 14 or older by an offender under 21 was redefined, as in the Kinsey canon, as a kind of
peer sex play, less traumatic for the child victim than rape by an adult. Under the reformed
Missouri law, there is no criminal restriction on young adults between the ages of 14 and 20.

The law recognizesan adolescent's immaturity in making decisionsabout where they will
live, whether they will go to school, and their health needs; but no protections at law are
afforded for these adolescents who are vulnerable to physical and emotional disease and
dysfunction that result from early sexual exposure. Those protections were removed based on
Kinseyan fraud that distorted normal sexual need and practice. The Kinsey Reports deny that
children need this essential protection:

Dr. Judith Reisman revealed in 1981 that the child data in the Kinsey Reports is drawn from
pedophile experiences with young boys, some as young as 2 months ofage. '̂* Upon these
data, the Kinsey Reports cl^ed to fed that "normal" children are venereal beings from birth
with sexual capacitiesand desires. These highly irregular, illegaland unscientificdata were
relied' upon by the Missouri authors, who cite directly toKinsey's second volume as their
authority, to blametheir 12-year-old victim for not properly "resisting" her or his predator.

The reinventedterm used to spare the reputation ofthe predator is that of"actor." Indeed, a
preliminary reviewofthe terms used in the Symposium report finds "actor" (meaning only
one who playsa part) to be regularly substituted for predator, offender, criminal or any other
objectively pejorative term identifying the crimes one has committed.

Section 566.040 Sexual assault. Comment to 1973 Proposed Code. Vemon's Annotated Missouri Statutes,
2000.

Richardson, supra., p. 381-382.
Kinsey, Pomeroy, Martin, 1948. Sexual Behavior in the Human Male. Table 34, p. 180.
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Child Sexual Abuse: Missouri*s Lost Legacy, The Protection of Minors

Prior to the criminal code reform adopted in 1979, Missouri laws provided the potential for
harsh penalties for those preying on women or children. For example, a minor was stiU
regarded as any person under the age of21 years (State v. Chappie, 462 S.W.2d. 707 (Mo.
1971) The Appendix A to the Symposium, "A Historical Review ofMissouri Laws,"
included the following citation by symposium author Judge Orville Richardson regarding
Missouri "minors,'* Pre-Kinsey and pre-ALI-MPC law indicates Missouri's vigilant protection
for minors, the weaker and more vulnerable ofthe state.

K. Molesting Minor With Immoral Intent: § 563.160. RSMo 1969,
enacted in 1949, provides for imprisonmenthi the penitentiary for a term of
not more than 5 years, or a jail sentence ofnot over one year, or fine of$500,
or both for

[a]ny person who in the presence ofany minor shall indulge ui any
degrading, lewd, immord or vicious habits or practices; or who shall
take bidecent or improper liberties with such minor; or who shall
publiclyexpose his or her person to such minor in an obscene or
indecent manner; or who shall by language, sign or touching such
minor suggest or refer to any immoral, lewd, lascivious or indecent act
or who shall detain or divert such minor with intent to perpetrate any
ofthe aforesaid acts

Intent is not an essential element ofthe crime and consent is not a

defense. A **minor" is anvperson under the age of21 veairs. Because
the statute proscribes all types ofsexual offenses including rape,

j sodomy, touching, indecent exposure, and even mere mention of
I sexual intercourse, the true "age of consent" in Missouri is 21

years, (Emphasis added)
I

As would be expected fi:oma cadre ofstate leaders crafting sex laws not based on a normal
model, but a sexually deviant model, the Symposiumwriters continued to show decreasing
regard at law for the plight ofchild victims, (miscast as sexual beings according to the Kinsey
Reports), and sympathyfor their abusers having been seduced by the child's "normal" desires.

i

Sexual intercourse with incapacitated persons and those 12 or 13 years ofage
should not cany as severe a penalty [as forcible acts and those against children

i under 12], especiallywhere mistake as to age is no defense and the victhn may
I have not only consented but deliberately solicited the sexual act.^^

As is evident fi:om the consenting age of21 in 1949, Missouri law sought to safeguard
childrenagainst any irresponsible sexual exposure. Thirty years passed before Missouri

Richlardson, 0.1973. Sexual offenses under the proposed Missouri Criminal Code. Missoiiri Law Review,
55(3) Columbia: University ofMissouri Law School, p. 397.
"W. I
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jurists and then lawmakers finallyaccepted the Kinsey Reports, through the ALI-MPC, as the
latest m objective sex science. Missouri law today carries the assumption that childrenare
sexual fi-om birth and entitled to unfettered sexual expression early in life, and predators are
not toj be held to such "obsolete, vague, deficient," standards for doing what the Kinsey
Reports says is normal.

Pre-1950 Missouri law held that those who talked about or displayed sexual materials to
children as taking "indecent" and "improper liberties.. .degrading [by] immoral or vicious
habits'.. .practices.. .such aminor." Were this standard stiU upheld in Missouri, pornography
and modem sex education would be wholly illegal under the pre 1973 laws. Playboy
magazinefirst published in December 1953, would also be illegal to disseminate in any
collegenear a "minor" under age 21. It is clear that such laws wouldthreatenthe existence of
the burgeoning sex industry today.

Changes in Age of Consent.

Prior to 1970, before Missouri's revised criminal code, a child's consent to sex could not be
obtained "under the age of16." This allowedjudges the leewaybasedon the evidence
presentedto determine that in somecasesa 16-year-old mighthave given consent in a
"Ronieo and Juliet" kind ofscenario. In other less poetic circumstances, Lotharios were
deterred by the threat ofthe potentialpenaltyofdeath—or imprisonment for not less than two
years--for sex with someone under age 16,

The kinsey-based ALI-MPC guided Missouri to reduce the age ofconsent to 14, ranking rape
(new iiefinition being forcible compulsion) as a Class Bfelony (Maximum imprisonment
exceejds 10 years and is less than 20). So rape ofa 14-year-old became aclass Afelony (20
years |to life) only when "serious physical injury" was inflicted or adeadly weapon was
displayed ina "threatening manner."^^ Adult sex with a 14-year-old was re-named "sexual
assault in the fiirst degree" insteadof"rape." In keeping with Kinsey's alleged "findings of
the harmlessness ofadult sex with children" this was ranked as a lesser class C felony
(maximum imprisonment 10 years).

Note that although a child under 14 could not legallyconsent to sex, her age is the criteria for
"grading" her responsibility and lessening the seriousness ofthe violationbased on the justice
professional's view that by age 12 one is worldly wise. For example, a Class A misdemeanor,
sexual abuse in the second degree (MO Rev. Stat. 566.110, 1986) applies to a predator who
"subjects another person to whomhe is not married to sexual contact, when the other person
(child) is incapacitated or twelveor thirteenyears old."

Redefining a sex crimeor reducing a penaltybased on the victim's age wasjustifiedby the
KinseyReport's construct of 'juvenile sexualentitlement.' The burden ofproofofharm was
nowplaced on the victim toprove she or he did not "consent." This concept of"consent,"
unknown in the common law for criminalbehaviors, (addressed more extensivelyin the first
section) is setting alarming precedents. A victim's burden ofproofcould extend to his/her

Section 559.260 Rape, punishment. Missouri Revised Statutes, 1949.
Section 566.030 Rape. Missouri Revised Statutes, 1978.
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death resulting from "rough sex." In the "rough sex" defense, the "actor" (rapist-murder)
under .the new code says the "complainant" (victim) consented to the "rough sex" and died in
the act. The victim, now dead, cannot defend and the rapist-murderer potentially can avoid
receiving a conviction or penalty for murder.

This l^ppened in Missouri. According to the St. Louis Post Dispatch, Dennis BuUochwas
tried for first-degree murder in June 1987 insisting that his v^e had died accidentally during a
game ofsexual bondage. Her nude body was found in the smoldering ruins ofher home,
gagged and bound to a chair with more than 76 feet of tape. BuUochsaid he had been drunk
at the time and must have passed out when his wife died. He said he had later set fire to the
house and to his dead wife, to disguise the nature ofher death. The state asked for the death
penalty. It would seem that the claim of"rough sex" and a claim ofdrunkenness got BuUoch
convicted ofinvoluntary manslaughter. He received a seven-year prison sentence for his part
inthe"game" but JuUa MiUer BuUoch lost herlife and received no justice.^^

Kinsev Influences Laws pre-empted by Supreme Court

Ofthe 52 laws targeted for change by Ernst and Loth in 1948, each and every one that was
current on Missouri books was indeed changed by the criminal code revision. Laws such as
"impairing morals, "nudist camps," and "obsceni '̂ had already been altered by Supreme
Court decisions.

Although our pUot study has been limited in scope, the criminal code revisions have had a
ripple effect on criminal and civilprocedures. As an author ofa 1980 UniversityofMissouri
Kansc^ City Law Review article points out regarding the entire criminal justice system:

Although the code is largely substantive in nature, it touches so intimately
on procedural aspects that it warrants this initial recognition. In addition,
its adoption spawned subsidiarychanges such as the new Missouri
Approved Instructions in criminalcases and Missouri Approved Charges,
Criminal. PreUminary mention also should be made that the Supreme
Court ofMissouri ordered a large-scale revision of its rules pertaining to
criminal matters."*®

Missouri Criminal Penalties

For the year 1979 when the MPC took effect (confiraiing dates):
Class A felony- life imprisonment or twenty years or more
Class B felony - maximum imprisonment exceedsten years but is less than twenty
Class C felony- if the maximumimprisonmentis ten years
Class D felony -if the maximum imprisonment is less than ten years;
Class A misdemeanor - if imprisonmentexceeds six months in jail; fine not to exceed one
thousand dollars

Mary E. Chollet, "3 Bulloch Charges Are Upheld By Judge," St. Louis Post Dispatch. April 12, 1988.
Popper, R. 1980. Recent developments in Missouri; Criminal Law (The Sixtii Amendment). UMKCLaw

Review, 48{A). Kansas City: UMKC Law School, 602.
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Class B misdemeanor - - if imprisonmentexceeds thirty days but is not more than six months;
fine not to exceed five hundred dollars

Class C misdemeanor - if imprisonment is thirty days or less; fine not to exceed three hundred
dollars.

Conclusion: Missouri's Women & Children Today

Contr^ to the Symposium's summaiy remarks that "the Proposed Code would make no
essential change in most respects in the present Missouri law ofsexual offenses,"^ t̂he new
Code indeed made "substantive changes" in most laws on Missouri Sexual Offenses, Infact,
the new code is unrecognizable as a successor to Missouri's pre-Kinseychildprotection
statutes. The 2000 edition of Vemon's Annotated Missouri Statutes includes "Comment to
1973 ProposedCode" in eachsubsection. Chapter566 Sex Offenses citesthe ALI Model
Penal iDode in virtually every comment pertaining to the sex crimes reviewed, thus directly
connecting the Kinsey Reports—in whichthe ALI Code was grounded—to most current
Missouri laws on sexualmatters. These fects regarding the scientific firaud that undergird the
Missouri CriminalCode related to Sexual Offenses need to be brought to the attention of state
leadersand legislators investedwith the authorityto redress the use ofKinsey's fi-audulent
scientific "data" in reducing or eliminating protectionsand remedies at lawfor Missouri
women and children.

41 Richardson, supra.y p. 392.
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Missouri Rape Laws; A Comparative Analysis
1949-1986-2000

1949 Missouri Revised Statute

Rape. 559.260. "Every person
who shall be convicted ofrape,
either by carnally and unlav^lly
knowing any female under the
age ofsixteen years, or by
forcibly ravishing any woman of
the age of sixteen years or
upward, shall sufiFerldeath. or be
punished by imprisonment in the
penitentiary for not ess than two
years, in the discretion ofthe
jury."
559.300 Carnal knowledge of
female between ag» of 16 and
18. "Ifany person over the age
of17 years shall haye carnal
knowledge ofany unmarried
female ofpreviously chaste
character, between the age of 16
and 18 years ofagej he shall be
deemed guilty ofa felony.
Penalty: Imprisomnent in the
penitentiary for a term oftwo
years, or in the county jail 1 to 6
months, or afine o^not less than
$100, or more than $500, or both
in the discretion ofme jury.

*A work in progress

1986 Missouri Revised Statute

Rape 566.030 ''A person commits
the crime of forcible rape if: (l)He has
sexual intercourse with another person
to whom he is not married, without
that person's consent by the use of
forcfcle compulsion; or (2)he has
sexual intercourse with another person
to whom he is not married who is less

than 14 years old. Rape is a Class B
felony.
Sexual assault in the first degree.
566.040

".. .sexual intercourse with another

person to whom he is not married and
who is incapacitated or who is 14 or
15 years old. Sexual assault m the
first degree is a class C felony.
Sexual Assault in the second degree
566.050. sexual intercourse with a 16

ear old. (Class D Felony)
Sexual misconduct 555.090. *TBeing
less than 17, having intercourse with a
14 or 15 year old; (Class A
misdemeanor).
Sexual abuse in the first degree
566.100. .. subjects another person
who is less than 12 years old to sexual
contact, or contact by forcible
compulsion (Class D felony unless
actor inflicts serious physical harm or
displays a deadly weapon—then a
Class C felony).

Sexual abuse in the second degree
566.110. Subjects another person
who is 12 or 13 years old to sexual
contact (Class A misdemeanor).

Sexual abuse in the3"* degree
566.120 Subjects another person to
sexual contact without that person's
consent. (Class B misdemeanor)

13

2000 Missouri Revised Statute

Rape 566.030. Sexual intercourse
with another person by the use of
forcible compulsion. (Class B
felony).
Sexual Assault 566.040. ".. ifhe

has sexual intercourse with another

person knowing that he does so
without that person's consent.
(Class C felony).
Statutory Rape in the first degree.
566.032. Person over 21 having
intercourse with a person less than
14 years old. The felony authorizes
life imprisonment or 5 years
imprisonment unless the victim is
less than 12 years old, m which case
10 years is authorized.
Statutory Rape in the Second
Degree 566.034. Person over 21
having intercourse with another
person who is less than 17. (Class C
felony)
Child molestation in the first

degree 566.067 Subjects a person
under 12 years ofage to sexual
contact (Class C felony)
Child molestation in the second

degree 566.068. subjects another
person who is 12 or 13 years ofage
to sexual contact. (Class A
misdemeanor).
566.083 Sexual misconduct

involving a child. "Knowingly
exposing the person's genitals to a
child less than 14 years ofage for
the purpose ofarousing or
gratifying the sexual desire ofany
person, including the child; coerces
a child less than 14 years ofage to
expose the child's genitals. ."(Class
D felony)
566.090 Sexual misconduct in the

first degree. ".. purposely
subjects another person to sexual
contact or engages in conduct which
would constitute sexual contact

except that the touching occurs
through the clothing without that
person's consent. (Class A
misdemeanor)
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Addendum II

Statistical Charts
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Missouri Illegitimate Live Births. 1952-1992,
Plus Abortions after 1973

Source: Vital Statistics of the United States, Vol. 1

Abortion Data: Survey of the Alan Guttmacher Institute
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Assault in Missouri, 1945 -1996
Source: Statistical Abstracts of the United States
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Source: Statistical Abstracts of the United States

Dat£

n

i

j for 1969,

lot availabi

Values arc

nterpolate

1972

e.

%

i.

Year

Note: Rape was not reported by state prior to 1962



Missouri - Illegitimate Live Births
per 1,000 Live Births
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THE MODERN CRIMINAL CODE FOR MISSOURI
(TENTATIVE DRAFT)—A CHALLENGE
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PRESENTED

Joirt"! C. Danfortii**

Let's have a rule

Which deals to crimes an eqxtal punishment:
Nor tortures wif/i ihe horrid lash for faults
Worthy a birchen twig.

Hor. Sat. 1.3. 117-19.

The concept that the punishment should fit the crime is a simple
one shared by both the layman and the lawyer. The concept becomes
difficult in application, however, for it must be determined what acts
arc to be proscribed and what the consequences are to be for committing
them. Our notions of fair play and due process also require that all pro
scribed acts and the penalties for committing them be well-defined and
adequately publicized so as to provide notice to those who must regulate
their conduct accordingly. Yet, the criminal laws of Kfissouri sometimes
fail to define the prohibited acts in a readily comprehensible manner. What
is more, the overall statutory scheme of punishment is uneven. Occasionally,
the person acting immorally may be punished only if charged and con
victed of an offense enacted to regulate unsocial conduct of lesser or greater

•Editor'* note: This issue went to press before the Proposed Code was
finalized. Possibly, there will be minor variations between tiie^ Proposed Code
as presented in this symposium and tlie Proposed Code that is evciuually ap
proved by the committee. Three parts of the symposium, relating to sentencing,
offenses against the person, and offenses against public order will appear in a
future issue of the Missouut I-aw Revikw.

••Attorney General of Missouri; A.IJ. Princcton Univenity, 1958; B.D. Yale
Divinity School, I9G3; L1..B. Yale University, 1363.

(3CI)
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iinpori.inrc. Too Ircqiiciitly. arts tnatlc rriintnal do not rcflcct prcsciu-tlay
thought.

Deficicncics in the critninal laws of Missouri arc dircctly related to
the antique framework of those laws, ^^any of tlie present statutes arc
the same as. or slight variations of. those enacted" in 1835. fourteen years
after Missouri achieved statehood. With few exceptions' there has been
littlc~or no effort toTiinprove the subsiantive criminaFlaw in this state.
To be sure, the antique structure has been embellished from time lo time
but, witlj the exceptions noted, only by ad hoc response to specific
problems. There has been no ntiempt systematically and comprehensively
to revamp the basic structure of the substantive law to promulgate an
integrated an<i understandable criminal cotle. ' "*

There is a compelling need, which has been seen for some time.'
for the enactment of a truly comprehensive and unified crinu'nnl code
for this state. That is not to say that the Nfissouri legislature should be
faulted for not having reworked the criminal laws into such a code. What
was clearly required to meet the need was a special [)rojcct concentrating
the efforts of those particularly involved with the criminal law. The
Modern Criminal Code for Missouri (Final Draft 1973) was produced
in just such a iiipnner.

In the Omnibus Crime Control and Safe Streets Act of 19G8.' Con
gress established the Law Enforcement Assistance Aduiinistraiion (I.F.AA)*
and made federal funds available to the states for law enforcement pur
poses and related projects.® The Missouri Law Enforcement Assistance
Council (MLF.AC)® was creatcd to a<Iminister the allocated LF.AA funds.
There is a lively competition among the various governmental bodies
involved in the criminal justice system—courts, police, correctional insti
tutions, juvenile services, and others-for these funds. The office of the
Attorney General of Missouri has also obtained LE.'\A funds for various
programs and purposes. F.arly in 1909, it was decided that this officc would
submit a proposal to the MLEAC for a planning grant to fund a project
that had as its objective a thorough revision of the substantive criminal
laws of Missouri. The project was to be accomplished in two stages: the
first stage would entail study of existing laws and evaluation of needed

1. The exceptions include tlic ScaltiiR Statute, §§ 5G0.15G-.IGI. RSMo 1069;
the Nfcnial Rcsponsibih'ty I.aw. §§ 5.')2.0l0-.080, RSMo 1969; and the Drue
Regulations Law. §§ 195.0IO-.27O. R.SMo 1969.

2. That reform is needed is clearly indicated by the work of the American
Ijw Insiituie in its Nfodel Penal Co<lc. a woik that is provitling die basis for
subsianiive criminal law reform in several states. See Wcchslcr. C.oilijictilion of
Criminal l.aui in the United Slates: The Model Venal Code, GB Coi.um. L. Rev.
M25 (1968).

3. 12 U.S.C. §S 3701.95 (1970).
4. Id. § 3711 fa).
5. See generally Omnibus Crime Control and Safe Streeti Act of I9G8, 42

U.S.C. §§ 3701.95 (1970).
6. For basic information concerning the Ml.EAC, see Dcr'T. or CoMMUNrrr

Affairs, Tuc Missouri State Governmental Services Catai.oc 13G-37 (1970).

wiim
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changes; the second wotild involve the tlrafilng of a tpodern criminal
code. Although the difficulties that had beset revisers in other states were
recognized at that time,^ it was anticipated that Missouri revisers coxdd
use other state codes as examples so that the time required for the com
pletion of each stage wouhl be approximately one year. The project budget
submitted with the proposal estimated expenditures at less than J20.000.
including state contributions. As it turned out, the project has consumed
the energies of the revisers for roughly four years and a considerably
greater amount of money than originally anticipated."

As proposed, the project was to be iniplcniciued by a commitlcc that
would be representative of all phases of law enforcement: the judiciary,
police agencies, the prosecuting attorneys, defense attorneys, the Depart
ment of Corrections, the office of the Attorney General, and the legisla
ture—at least one Democratic and one Republican legislator woultl be
appointed to the committee. That idea was followed in selecting the
original 13 members of the committee and necessary replacements. Two
years into the project, the committee had refined its work and procedures
to the point where it was felt desirable to increase its size substantially.
The general principles and sentencing system that arc common to the
entire code and supply a uiVifying structure had been completed, so that
the risk of becoming mired in endless argument due to a greater number
of drafters had been reduced. Further, with an increased membership,
additional subcommittees could be created so that the many subjects to
be treated could be handled more quickly.

At the time of the proposal, although firmly convinced that the
stibstantive criminal law of Missouri had to be reformed, I was personally
awed by the amount of effort it would lake to complete the project.
Now that I have had the chance to sec the committee in action and
review the minutes of its meetings, my awe is all the greater. Judge
Norwin D. llouser, as chairman of the committee, had what mtist have
seemed a Herculean task in keeping the work flowing and not allowing
the meetings to degenerate into futile argument. Those duties he per
formed with remarkable skill. The four reporten, all law school professors,
who served the committee and whose responsibilities includetl initial
drafting, received meager recompense for their labors. Surely, the entire
summers and leaves of absence from employment they spent on drafting
and other committee work indicate a devotion to the project that money

7. For a liiscussion of the problems of revision in Kansas wlioie ••criminal
co<lc" also was basically derived from the Miisouri staiiiies of IB35. see Wilson
New Dottles for Old Wine: Criminal Revtston in Kansas. 16 Kan. L. Rev. awa

RouRhly $28,000 was spent by the committee during die Tint two years
of the" projcct. The last two years of the project required P"'"
expenditures because additional reporters ami rcscarch vs.stants
and there were more frequent meetinp and disbursements for matcrtals. Com
mittee memlien kept records of the hours they spent on the project so that
the lime could be considered in determining the stales contributing funds.



MlSSUUJif I..1JV ItF.nElV [Vol. 38

coiiltl not l)uy. Tliai .Icvoiion w.is ohvionjly sli.irc(l by llic nicmhcrs of
fl.e comituurc. u-I.o r.vc freely of ,l,c-ir .i.nc and .services. 'I I,c il,.n«
«o I,e sDul prahc of cacl. of ihc drnfccrs of ,he Missouri codc are so
many il.at one does not know where to begin or end. Therefore. I will
but personally Uunk ca.I. of ,hr.u for meeting the challenge wi.h an
iMiswcrvtng vigor .nn«l fur a job wrll ,|„nc.

Nevcrtliclcss. ihe Missouri ,n.Ic u-ill l.c worthless unless it is adopted
by the Icg.slature. 1, is ,rue dut members of the legislature served on
the dra nng connnMiec nnd. for that reason as well as becnnse of ,hc
co«les obv.ons mcriis. one wonl.l l.opc that the chances of the codc beine
enactcd arc great. Dul with ilie support of all organizations involved in
the criminal justice system as well as other legal groups, the o.his that
he coce will meet the approval of the legislature becomc much more

fjvorablc. So ihai is my challenge to you-to speak out in favor of the
codc and elicit support for its ciiactnicnt.

TNTUonacTroN to a sY7^irosnjj\i on titr
PROPOSED NEW AND MODERN CUr^rrNAL CODE

FOR i\irssouni

Judge Norwin f). IIou.sf.r*

I. The Old

A. fn General
The basic rrimmal rode of ^rissouri was enacted in 183.5.' The exist

ing statutes imposing criminal penalties cot)sist of what may be dcsignntcd
loosely as "ilie code" (tide XXXVIH. chapters .-iSG-fi-l. both inclusive, in
•191 separate scciions) plus literally hundreds of penalty sections in special
statutes scattered through the four volumes of ihe official I9G9 Missouri
Revised Statutes and supplemental Jaws. The codc contains many re-
dundancies. inconsistencies, and needless distinciions and refinements. The
language of many sections is insufficient to notify the citizcn what conduct
IS subject to criminal pen:dties, or to provide the courts with adequate
guidclmcs and siandnrds. Missouri criminal law may fairly be char.ictcrized
as an accumulation of ad hoc responses to the conccivctl needs of the inn-
ment. cnacted at tlifferent times by <liffcrcnt legislatures without regard
to the development of a systematic, orderly, and cousistenl body of criminal
13 W*

•CommiHioncr of ihc Miwoiiri .Supreme Coiiri; Cli.Tirm.in, Commiiice for a
MUso.,ri.CoIu...(.i». 1929; LL.Il. Uni-

1. RSMo IB3!», at 165.
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n. Penalties

rcn.'dtics in the current Missouri criminal InM/ rcflect the scars of ad hoc

dcvelopnient. Some penalties arc disproportionate to the seriousness of the
offense; sonjc arc too severe, while others are too lenient. When, at various
sessions, the Icgishiturc crcatcd new crimes or brought new fields of human
activity under cxpaiuling govcniniental coiitnil, the Icgiilalors gave little
consitlcration to ibc severity of the penalties ])rcsfribcd for the new of
fenses in comparison with ilie penalties imposed for other offenses of like
gravity. ('onsc(|ucntly. pen.nlties for similar offenses son^etimes vary greatly.
Tor instance, willfully setting fire to any woods or to crops of another
whereby any damage is ilonc is a graded felony with a maximum penalty
of 5 years' iniprisonnicnt in the pcniientiary.' wlicreas willfully setting fire
on any woodlot. forest, or growing vegciatioii on the lantis of another is a
misdcinranor with a maximum penally of 1 year in jail.'

The penalties for some nonviolent, nomlangerons crimes involving
[iropcrty damage or loss arc greater llian those for serious crimcs against
persons. Thus, stealing a domestic fowl in the nighttime from the messuage
of another or stealing a dog, goat, or liog (regardless of value) carries a
maximum [)enalty of 10 years in the penitentiary,* whereas assault with
intent to kill or to do great bodily harm without malice aforethought or
with iiiicnt to commit robbery, rape, or some other offense, is punishable
by im{)risonmcnt not exceeding 5 ycar3.®

C. Metis Hea

The present criminal law, much of which is written in arcJiaic I9th-
century legalcsc, is a patchwork of definitions, proscriptions, and sanctions.
Numerous terms are used to tlescribe the required culpable menial states
or "mens rea." The meaning of these terms may vary from crimc to crime.
The existing rode proscribes acts done corruptly; delilieraicly; falsely;
feloniously; frautlulcntly; intentionally; knowingly: knowingly and will
fully; maliciously; negligently; on purpose nnd of malice aforethought; pre-
mcditatcdly; unlawfully; willfully, willfuly and corruptly; willfully and
maliciously; willfully and maliciously or cruelly; willfully, maliciously or
contemptuously; willfully or negligently; wrongfully; and wrongfully ant!
neghgently. Rarely do the statutes define these vague atlvcrbs; instead,
literally dozens of jutlicial decisions liave been requireil to construe aiul de
fine them. Many statutes fail to mention atiy culpable state of mind neces
sary for conviction, without making dear thai the mere [)Crformaiicc or
nonpcrformancc of the act in question is criminal regardless of ihc actor's
state of minil."

2. § 500.590, RSNfo 1909. Utdcss otherwise indicaied. ail section citations
hcreiiinftcr refer to Missouri Rcviseil Statutes, 19C!).

3. § 500.580.
•t. § 500.101.
5. § 559.190.
G. See, e.g.. § 5C3.I70 (bigamy); § 5B3.220 (incest).
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1). Obsolete I'rovisions

Criminal prohibitions relating to a bygone age remain on ihc books.
Section 565.*I20 makes it a misdemeanor for die driver of a stage, coach,
wagon, omnibus, or hack to be intoxicated to such a degree as to endanger
the safety of any person therein. (Evidently ii was not considered offen
sive fora hackdfi^Mltrlj^fiuojncatetniimT^f^iniT^cgi^.^eciioiT^CiiS^
requires thai from November through March every electric strecicar shall
be provided, at the front end, witli a screen tliat shall protect the driver,
motorman, and gripman from windand storm.Section .003.320 prohibits the
keeping of a male horse or jack for teasing or serving mares within 300
yards-of any school house, college, or church. Section 563.410 provides
penalties for playing cards for money, thereby criminalizing innoccnl social
cardplaying for small stakes.

II. The New

A. In General

Forsome time the criminal law of Missouri has needed comprehensive
revision.^ After four years of work the Committee for a Nfoilern Criminal
Code has completed a tentative final tlraft of a proposed new and modern
criminal code foi^ Missouri.

Early in its work the committee deriiletl not merely to patch up the
existing rotle piercnical, but rather to tiraft an entirely new and modern
criminal cotle, retaining the good of existing laws, modifying or rewriting
provisions susceptible of improvement, deleting undesirable or antiquated
provisions, and adding new provisions considered necessary and proper for
the protection of the public and the intelligent application of the criminal
law to the individual. In the process, the committee has considered the
existing criminal laws of this state, the Nfodel Penal Code, die modern
criminal codes lately enacted by or proposed in a number of the states, and
the Proposed Federal Criminal Code.

The work product of the committee will be proposed as a new Title
XXXVIII, in 23 chapters, consisting of only 238 sections. The hundreds of
special statutes imposing criminal penalties presently scattered throughout
the revised statutes will not be lifted from their present locations and col
lected as a spccial chapter under Title XXXVIII. They will remain where
now found. In the interest of uniformity and essential justice, however,
these offenses outside the code arc assigned classifications: persons convicted
of such offenses will be subject to the dispositions authorized by the code.

In many instances, the Proposetl Code consolidates similar offenses. The
35 sections of the present code relating to gambling have been reduced to
12.® The proposed section on aiding escapc from confinement combines six

7. See llunvahi. Criminal Law in Missouri—The Need for Revision, 28 Mo.
L. Rev. 521 (1965).

8. Prop. New Nfo. Crim. Code §§ 17.010 .120 (1973).

L
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present sections and replaces six others,® ami broadens the coverage on this
crime. The proposed sections on official misconduct'® replace 18 present
sections, now scattered throughout the code. Many existing sections have
been rewritten to clarify meaning. Definitions have been included that
sharpen and add certitude. In some cases the scope of crimes has been
broadened, or entirely new criminal offenses createil, to meet the neetls of
society under modern conditions.

The Proposed Code is written in broatler, more comprehensive
language than is the old. It undertakes to define specific offenses in tin-
derstandable, everyday English. Obsolete language such as"carnally knows,
"ravishes," and "premeditatedly" is(hopped. Technical language isavoided.
Where spccial terms are necessary, ihey are given a definite legal meaning
couched in layman's language. Unnecessary verbosity is eliminated. Con
cise language has been the committee's goal.

B. Penalties

The Proposed Code corrects many of the inequities and excesses
of the existing criminal law by adopting a system of classification that
separates crimes into sentencing categories, with an uncomplicated range
of penalties assigned to eacH category. Each offense is graded according to
its seriousness and placed in one of the categories, thus reducing the num
ber of different penalties, lessening the possibility of inconsistent penal
ties, and providing a more logical and humane system of criminal justice.

The Proposed Code relieves juries of the responsibility of fixing the
punishment; it vests that power exclusively in the trial judge. The proposal
to let the judge fix the ptmishmeni is calculated to result in more uni
formity In sentencing, to enable the sentencing authority to obtain com
plete background information on the convict so thai ihe punishmenl may
be belter tailored to fii the crime, and to serve the best interests of the
community and die individual if rehabilitation is in prospect.

The committee is not recommending one way or the other on the
controversial issue of the death penalty. The committee, however, has
prepared a draft providing for the death penally in certain cases; one
which the committee believes meeu die constitutional requirements of
Fitrman v. Georgia." It imposes the death penalty mandatorily where the
defendant is guilty of capital murder (which can result only from an in
tentional killing), is over seventeen years of age, and one or more of the
following factors is charged and proved: the defendant procured the
commission of the murder by payment or promise of payment of anything
of pecuniary value; ihe defendant by his own act committed the murder
as con.sideration for the receipt of anything of pecuniary value: the de
fendant by his own act committed ihe murder during the commission or
attempted commission of arson, rape, sodomy, robbery, burglary in the

%

9. Prop. New Mo. CRt^f. Code § 20.210 (1973).
10. Prop. New Mo. Crim. Code §§ 20.320, 21.0't0 (1975).
11. 108 U.S. 238 (1972).
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first tlc{frcc. kidnapping, or cscapc from cnslody or cotifincincnt; for the
purpose of preventing identification or apprehension of the defendant
or another as a participant in the felony being committed or attempted;
the defendant by his own act committed tlte murder for the ptirposc of
preventing the victim from giving testimony; tlie defendant by his own
3ct_c()mniiitcd the nmrder—wliile scrving-a~term-of-imprisonnictit~of"morc
than ten years or for life.

C. Afens Rea

The new code requires that criminal h'ability be based on conduct
that includes a voluntary act or ilie oniivsion to perform an art, thus stal
ing the accepted proposition that an "act" is an essential component of'
criminal liability, l-or an accused to be guilty of an offense he must have
acted with (I) purpose, (2) knowledge, (3) recklessness, or (1) criminal
ncgligence,'* unless the offense is an infraction (a minor offense, newly
creutcd) or the legislative intent to dispense with a mens rea reqtu'rement is
clear." Each of the four culpable mental states is carcfully defined and its
application specifically delimited.'̂ These four basic mental states cover
most of those needed as well as most of those now described by the wide
variety of terms employed in the existing statutes. Under the Proposed Code
it will be easy to ascertain what culpable mental state, if any, is an element
of a given offense. The necessity for extensive judicial interpretation of
statutory language prescribing the mens rea will be minimized if not
entirely eliminated.

D. The Personnel

The Committee for a Modern Criminal Code as constituted in Octo
ber, 1969, consisted of the following persons: Chairman, Judge Norwin D.
Houser; Vice-Chairman, lion. Donald J. Murphy, Judge of the Circuit
Court of Jackson Cotmty; Senator Donald L. Manford; Senator Ronald
L. Somerville (now Judge of the Missouri Court of Appeals and a con
tinuing member); Representatives George K. Nfurray and James K. Spain;
Prosecuting Attorneys Frank Conley ami Hyron L. Kinder (now Judges of
the Circuit Court and continuing members): Prosecuting Attorneys Gene
McNary, James Millan and John Crow; Professor Joseph Simeonc (now
Judge of the Missouri Court of Appeals and a continuing member); Hon.
Otville Richardson (now Judge of the Circuit Court and a continuing
member); Mon. Norman S. London (a practicing attorney in St. Louis),
and Hon. Manford Maier (Attorney for the Kansas City Hoard of Police
Commissionen). During the first three years of the cnnujiittee's existence
the following members were obliged to resign for various reasons: Senator
Nfanford, Representative .Spain and Mr. Crow, lu the Tall of 1971, At
torney General John C. Danforth appoiiued the followtug new members to

12. Prop. New Mo. Crim. Cone §§ 7.020.,0'10. Comment (1973).
13. Prop. New Mo. Crim. Code §§ 7.000 .070 (1973) defines these terms and

explains their application.
M. See text accompanying note 12 supra.

t
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the committee: Hon. Theotlore NfcMillan (now Missouri Court of Ap
peals Judge): Hon. Frank Cottey, Circuit Judge for the First Judicial
Circuit (since resigned); Senator Ike Skelton; Senator Paul L. Bratlshaw;
Representative Harold Hollitlay: Representative Robert O. Snyder; Repre
sentative Harold L. Volkmer; Jackson County Judge Harry Wiggins (now
General Cotmsel of the Public Service Commission):~Assistani-Anorncy Gen"

eral Gene Voights; Prosecuting Attorney Harold Rarrick (since resigned);
Prosecuting Attorney David Dalton: lion. Curt Vogel and lion. Raymond
R. Roberts, practicing attorneys in Perryville anti Farmington, respectively.
Messrs. Frank Kaveney and D. Brook Bartlett have made contributions to
the effort.

The committee has been assisted by four reporters: Professors Edward
Hunvald, Jr., and Gary Amlerson, of the School of Law at Missouri Uni
versity-Columbia, and Professors Gene Schultz and Alan G. Kimbrell, of
the law faculty of St. Louis University. Research has been conductcd by
law students under the direction of the reporters.

E. The Modus Ofyerantli

The work of the committee has been accomplished in the following
fashion. Subcommittees were assigned specific topics. A reporter w:is as
signed to each subcommittee. After reviewing existing Missouri statutes,
reading all available literature on the subject, consulting and reviewing the
Model Penal Code, modern criminal codes lately enacted or proposed in
sister states, and the Proposetl Federal Criminal Code, the reporter pre
pared a proposed draft on the assigned subject. The subcommittee studied
the proposal, met with the reporter and accepted, rejected, or revised the
text, and made its recommendations to the full committee, which in turn
accepted, rejected, or revised the product of the subcommittee. The whole
Committee, meeting in approximately monthly sessions, sometimes con
sidered as many as four or five drafts before finally adopting a tentative
final draft. The committee secretary, Gary Amlerson, prepared extensive
minutes of each meeting of the full committee to assist reporters in re
drafting and to provide the General Assembly and courts with the iintler-
lying committee action on various sections of the Proposed Code. The
reporters prepared extensive comments following sections of the text, re
citing the history atid explaining the source and reasons underlying the
text as written. After the Proposed Code was prepared in tentative final
draft form it was thoroughly reviewed in several sessions of the whole
ronunittee, wbirh matle ap|)ropriate changes and approved the final draft.

F. Presenlntion to the Ctenerat Assembly
The final draft was orderetl published for distribuiion to the jmliciary,

the bar, and interested organizations and groups for review and criticism.
After the committee makes all changes deemed Tidvantageous, the final
draft will be incorporated in a bill for presentation to the 87lh Session of
the Missouri Ccner.il Assembly.
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The commiilce has wroiiglu a vnlunble rcscriicturing .ind rewriting of
iltc criminal cotic o( Missniirt. Unnctnicnt by the General Assembly will
give lo the conns, prosccuiing aiiorneys, tiefcnse roiinscl. and law ctiforcc-
meiit agcncics a more practical, enlightened, understandable, and en
forceable hotly of criminal law with which to work. It is said that the
largest room in ihc world is ihc room for improvement; as the Proposed
Code is submitted to ilie judiciary, ihe bar, and the public for examination
the committcc wclromes consiriiciivc criticism .ind suggestions for iin-
provemcni to tlie end that the bill finally a<lopictl by the General Assembly
will rcflect the best syslcin of criminal laws of all the States.'"

15. The following states have recently enacted nio<icrn criminal codcs: Colo
rado (1972). Connecticut (1971). Georgia (1309). Idaho (1972), Illinois (19f>2),
Kansas (1970), Kentucky (effective 197*1), Lutiijiana (1912). Miintcsuia (I9G3).
New Mexico (1903), New York (19C7), Oregon (1971), anil Wisconsin (1930).

SEXUAL OI'FENSES UNDER THE PROPOSED
MISSOURI CRIMINAL CODE

OttVILt.E lllCIIARDSON*

I. Introduction

The present Missouri law as to sexual offenses »s partly statutory,
mostly decisional, ami entirely in need of revision and reform. The statutes
arc scaticrcil instead of brought together in one comprehensive, coherent. ^
and consistent code of conduct. Many have not been altered in any
essential detail since first enacietl almost a century and a half ago.' Thus.
thcy..rcflcct none of the trcmentlous changes that liave taken .place in
sexual inoic^jjuitiidcs,. and_bd>3vior since then. Since Missouri entered
the Union we have vastly increased our store of knowledge about sexual
conduct and methods of dealing with offenders. Sexttal psychopaij\_laws
arc society's only attempt to utilize that knowledge for the purpose of
treating sex offenders,^'an3'"rhahy psychiatrists and criminologists agree
that siicli'Iaws luvc bccfThllsefable failures.

Those sex crirhe statutes that are obsolete and-scJdom use^l by prosecti;
ion should be scrapped. Most of them abound with archaisms, euphemisms
and emotionally chargcd words such as "ravish." "carnal knowledge,".,
"defile," "dcbaucli," "concubinage," and "abominable and detestable crime
against nature." Some statutes are so incomplete or uncertain as to be
subject to serious constitutional objections on void-for-vagueness grounds.
Others may be invalid insofar as they overreach any permissible legislative
mark or penalize contluct wliolly incapable of equal enforcement. Although
some—definiteness and limitation has_bcen._att3ined through judicial
construction, the law ought to be readily found in statute books; finding
it ought not require laborious sifting through mounds of moldering
buckram.

•Washington Univerjiiy. A.D. 1929, M.A. 1930, J.I). 1933. Circuit Judge,
St. Louts County, Nftssoiiri.

1. "The details of our current law of sexual offenses were worked out in
the late middle ages, and since slionly after ilu's country had been scaled, ilie
I.1W of sexual offenses niulcr«vcn[ viriually no furilicr change, except as to pro-
cedur.tl details and punisluiienis." G. NfuEi.i.FR, Legal IIegui.atiohs of Sexual
Conduct IG (1961). Tlic major sex offenses were punishable in ecclesiastical
conns because crime was enu.-iicd with sin. Id. Many such laws becanic unen
forceable for lack of popul.nr support. Tliey have not been changed by llie
legislature in many siaies because

ilie good people . . . speaking through their legislatures, are as yet
unwilling to grant sexual liberties lo their neighbors which, at least
according to Dr. Kinsey. they allow themselves.

Only an intellectually numb person can still maintain (hat the criminal
law, with the iraditiona] means at its command, can enforce ibe sexual
standard which it endorses. It cannot, and we must face the fact.

Id. at 17.
2. See §§ 202.7n0..770. RSMo 1909. See generally B. IOirpman. The Sexual

OFFENnF.R AND Mis Offensf.5 (IDSi); Slough 8c Schwinn. The Sexual Psycholiallt,
19 U.K.C.L. lUv. 131 (19&I).
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But all nf ihesc «lcficicnrics coiiM ronlinuc to be wcnrily wniTictl with
as tljcy have hcen for <lecailcs. Wc could go on forever talking in huslic<l,
shocked tones aboui "hirking sex fietuls," joking ahom the gay set, an<l
increasing the "age of consent" in tJie blind belief that wc nre propping
forbidden fruit higher away from our chihiren. Wo roiild kcc[> hiking
penalties higlier iipon the sodtlcti supposition iluu longer isolation of
the (ew offenders who arc rauglu, convicicd, and inc;uccratcd will cither
reform them or deter otliers. —

I'lic fumlamejiial inadequacy of tlie Missouri law of sex offenses
is the monolithic cliaracter (jf the major crimes of rape, so<lomy, and child
molcstaiion. all of which carry extremely severe punishment.' What is
needed is a splitting of these offenses into a innnber of separate crimes
according to logical differentiating fiictors tliat permit apprnpriate grading
of the penalties. As tFTe"law iiow stands, it is unjust to the individual
offender, and only the legislature can remeily that injustice. Moreover,
current law fails to serve the best interests of society. There is no deierrciicc.
and no reliahiliiaiion. Those few who are punished arc ilealt with cruclly,
to the satisfaction of no one excc|)t a shrinking frenetic fringe of mariiacal
moralists. __

An unjust hw will not be enforced. The pul)Iic is loatJi to report,
police to arrest, prosecutors to pursue, jurors to convict, and jutjgcs to
sentence offenders. One reason is that the statutory definitions of these
crimes antl their heavy punishment make no allov^ance for_innocciil_iptent,
consent, ages.of maturity as tlistinguishcH.from. a.sinKlg. "age .yf. consent."
mistake as toj^he age of tl^ victim^ or_[minaturity_of the accused.

Unenforceable and inienforcetl laws lead to ilisicspcct for law in
general. Vicious side effects develop, including blackmail, commercialized
vice, police corruption, anil brazen law violation. Uneven and discrinii-
natory enforcement follows. The sex deviate is driyen_undcrgroutid and
into houses of male and female prostitution. The few who arc caiiglu arc
branded as "rapists" or "sodomists" antl sent away to prison to enjoy their
pen'crsions,.iviiii_othcrs deprived of lietcrosexual outlets. The many wlto
escapc prosecmion lca<[ inicasy lives ofJcar,_cva$ion,_and guilt.

"Tlie^ Proposed Tt-fisToTiri Criminal Code' offers only a parlinl solution,
and one within the grasp oidy of the legislaturCj® The larger part of

3. See § 559.2GO. KSMo 19G9 (rape); §§ 5G3.230' (sodomy) fc .JOO (child
moJestaiion), KSKfo 19r>9.

•1. Tlic Pro()ojed New Missouri Criminal Code [licreinaftcr rcfcrrctl to as
tlic Propoictl Code) was draftrd over period of four yc.irs antl coin|>letcd in tlic
laic siirnitier of l'J73 hy tlic Coniiniiicc for 3 Mmlcni Ciiiiiin:i{ Code [hciciitnfier
referred to as ihe coininittce] whose compojiiioa antl work in general and >11
certain specific arens ii described clscivherc in iliis syin|>osiiim,

5. The task is "primarily anil properly the job of legislators, not jutlgcs."
Rodell, Oiir Unlovable Sex I.nwi, TKANS AirrioN, Nfay IDfift, :u Sfi. Missouri's
SfKloiny siatulCi.ai»cndcd.only-oncc.tincc.cii?j:icd^in 1H25. is a icm.-iiknblc cxatiiple
of an iiiailequate <lefinition by jii<licial dccisinii (iTid coiistituiioiially certain be
cause of wliat ilie courts h:ivc added to it over a century and a half. State v. Craw
ford, 478 S.VV.^d 5N (Mo. 1972).
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needed refonn must come through education, acculturattnn of offcntlcrs.
the application of medical ami social sciences to the problem, and, more
than anythitig else, more untlerstanding antl tolerancc of all of the diverse
minorities that make u[) our society.

11. NfF.TIIOUOLOCY AND GknKRAI. ARRANGEMENT

Chapter 11 o{ the Proposctl Code, entitled "Sexual Offenses," is a
part of article IV, which also inclmles crimes against public tlecency attd
the family. It tlefines antl tleals with offenses involving four types of sexual
cniiiluct: sexual intercotirse (rape antl related offenses): tlcviaie sexual
intercourse (sotlomy and relatetl offenses): sexual abuse (touching for
the purpose of arousing or gratifying sexual tiesire); antl intlecciit exposure.
Other scx-rclatcil offenses arc cf)verctl elsewhere in the Proposeil Code un-
tier more ap|)ropriaic classifications of the interests sought to be protected.
For example, bigamy, incest, antl endangering the welfare of a child (now
"contributing to the delinquency of a minor") arc basically offenses against
the family ami arc.so classified in the Pro|iosed Code.

^he conunittec atlhercd as closely as it could to its avowed policy
of crmiinallzliiY oiify that"'conduct which a very substantial number of
Missourians toilay consider either to endanger or harm significant, legally
protected intJividual and social interests. In the fieltl of sexual offenses,
as in a few other areas, special |)rotection was extentled to those incapable
of mature judgment or so incapacitated, as to be .incapable of making
decisions for themselves. The committee tlitl_not. undertake, to
moral code.® It sought and found valid_secuLar..aims-in_support-oI-its

G. The authors of the ^fo{lcl Penal Code saitl_of thdr seminal etfom:
The Cotle docs not attcinpi to use the power of the state io enforce I
|>urely moral or religious standards. Wc tlceni ii inappropriate for the
government to attempt to control behavior that has no substantial sig
nificance exccpt as to the morality of the actor. Such matters are best tell
to religious, cthicational and other social influences. Apart from the ques
tion of consiitiiiionality which migiu he raised against legislation avowedly
conuiianding atlhcrcnce to a particular religious or n>nral tenet, it innst 1
be recogiiiied. as a practical iiiattcr, ih.nt in a hctcroRcncons ctnnnnmity /
such as oun, different indivithials and groups have widely divergcril views /
of the seriousness of various moral dcreliciions.

Mohfx Penai. Cooe § 207.1. Conuiient frcnt. Draft No. 4, I95r>). This view-
|)oint represents only one si<lc of the hiiilUv coinrovcrsial subject of^ ihe
pr9ner_reIaiio'l_5f_l3w to morals. The ilebate~bcRaj) ui the lOTi cctiniry Wth
the treatises of J. "Mu.i.r On LruERTV (1859) and Stephen, Lidfrty, Equality and
I'RATKRNiTY (2d cd. 1871). It was restimulaicd by the English Committee on
llOMOSHXUAt, ()fFF.NS« AND PROSTITUTION. lUl'ORT. CMHN. 217 (lOGS) tO wlliclt
Sir P.Tirick Oevliii rcplictl in his lectnrc on "Tlic F.nforcement of Nforals" (I9!i9).
later ptiblished in book form under that name in l'J55. P. Devlin, Tue Enforce
ment OF Moraij (19G5). Ills principle opponent for a while was Professor Hart,
who took the libertarian view of Mill. H. Hart, Law, Liberty and Mohali"^
(l!)03); Hart. Sucinl Soliilarilv ami the Eujutceinent of Morality. 35 I). j"
Rev. 1 (I1JG7). See also, II. Packer, The Limits of the Crikunai. Sanciion (1908):
N. Morris k C. Hawiuns, The Honest Poi.mi;iAN'$ Cuu>e to Crime
(1970): Dworkiii, [.orcl Devlin and the Enjoicement of Motals, 75 Yai.e L.j. 906
(I9GG); Ilenkin. Mornh and the Constitution; The Sin oj Obicenily, G3 CoLUM.
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clccisioiu lo rnininalizc some "crimes wiihout victims," such as gnmijHng, \
prostuution, marijuana me. obsceniiy. amJ consensual aduli sodomy, even
though rehgioiis and moral icncis were undoubtedly served coincidcntally.T

Like all of ilic Proposed Co.lc, diajupr 15 was drafted upon i!ic basic"'
asjmiiption il.ai by itlcniilying a,,,! defining socially intolerable conduct and
subjecting it to legally enforceable sanctions, all interests of socictv would
be promoted. Three qnesiions arc presented; they need not be a'nswered
in a particular order. Fint. what conduct is socially intolerable in Mis-
souri to<lay?» Second, ofsuch rnndun. which should be criminalized rather

a,I,I Crimiiw^niriis. I!) U.(:.I..A.I..

/ I '»J7 (197^): kailnli. ,\fme on Oi'rTcriiiutinliiolion: A HcUly lo I'rnlessor
AnnaVc N ri? fniil "I (>"iTcnm,ru,ln;lion.
I..J. W37 (IJ7^): kiiitow. the t,/ Mornh. lOtid C;AMiiHiiK;t I | 17(-
63f(oniij. //,f Eulmtement of Mo>olily. 81 Vaj.e I..1. 8'JI ScliwiTit

J r"' « CoJm. I. lilv V S
nr-i'A t d'"'"''.!'.'''',*!?..'!"'' nef>ly lo rrofessm Junker. 19
lior / li e ? ( J7J); .Skoltit.k, Coctcion lo I'lriue: The Eujo,cement ojMornh. II S. Lal. I,. Kf.v. 588 (I9fi8). '

'V' heavily aijainst the legnl cnfnrccnicnt ofmorality. Ilie MilinarcPackcrSkohtikMorrij forces may invoke constitutional
objcciions thai die Entjhsli Lord Devlin <i;d not need lo face. See, for example
the analoRom d'at mifiht be dcvtloj.ed from the abortion case of Roc
V. adc. ^10 US. 113 (19*3) an<l ilic nian)r .Iccisions it cites involving privacy
ana otncr consti(uiioti.il rif»ljij, ' '

"o' apparent Jo <he Nfodcl Penal Code's reporten inIJ55 II tlui ahJiouRli law was onyinnlly called upon to define ami punisb only
clearly anii social and dangcronj conclnct. it is now retuiired to take over many
of the locial controls fonnerlv exercised by cliurclici. scliooli. families and other
wc.al init.tmions became tl.eir control has waned an.l bccome incrcasinelv
ineffective. R. I'KftKiNs, Criminal Law -} (Zd ed. I'Jfi'J). None of these institutions
leems any longer able to affcct the changing niorality (or immorality) of otir
tnnei. the wfutecollar crimes and all of tlie rest, inchidine new attitudes of
peruiissiveneu about sexual freedom.

7. No one can win the argument when pitched on the plane of morals-
t te inck IS to bnd tenilar benefits that will support one side or the other. Thus
those opposed to "crimes withoiit victims" argue the practical problems stem-
mtng from laws against gambling, drunkenness, prostitution, etc. Olivieri fc

Crime" in Nno York Sinle, 18 N.Y.L. Forum
77 (1972 . See also note Si and accomp.inying text iVi/ra, dealing with consensual
adult sodomy. Tl^ committee tookihe view that in a demorracy Hie m:.inrity

enact"ariy law; •whctlteT inforceablc
or not^j^il ii_ilo« notlnng__niorc _«prcs$'"sb£ieiys values. Some- of these
matters wt)e loncITcd upon iri'a sYmposium'on "tire-Modcl Ptnal Co.le. See
tlenkin, iufira note 6; Scliwarir. m/jr(i'7i7T7c TT I lic conuniticc's vic\~It7alcould
prn|.o«_l3wj_iItknsildc_,fpr__secid3r rciis.u.s evtit"if'7j,"rcoVmnttnity-l moral or
rel.^us l^hefi happenedjo agree, k jnit.Tathcr well in aJimerick recited by "

parTWpants in A 5yml)Oiiinn on /Horoliiy, 31 Am. Srnoi.AR IM, SCO "
(o. J965):

(There was) the young laily named Wilde
Who kept herself (juite luidefiled

Through thinking of Jcsuj
An<i social diseases

And the dangers of having a chihl.
8. Conduct 'socially intolerable" varies from social culture lo social culture

from lime to time, and frorn place to place; it even varies within a particular
state accordmg to social, racial, economic, and other structures. "In many states.
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than left lo nonlegal social controls?" Third, what legal sanctions should
be imposed?'® Thus, to consider what appean to be the tnosi critical
example, is consensual sodomy between adults not married to one another
sorially intolerable in Missouri today? If so, should its piactice be made
a criinc? If so, what punislimcnt or other methods of dealing with the
crimc should be ado[)tcd where violations occur?"

all sexual behavior (including fornication and in some places solitary inaituiba-
tion by an adtilt^ is illegal cxcept for face-io face intercourse with one's spouse."
Slovcnko I'liillips, /';yf/ioj^*uo/i/y and the Criminal Law, 15 Vano. L. Rev.
797, 799 (1962). but neither our criminal laws nor onr publicly vuiced moral
coiles as tu iinpcriuissible tundtici arc obeyed by a sulisiantial segmeru of society.
Kiit}Cy.rgj)oriaJJn_|2J8_a$_iojiiales._and in _1953'ai.to females that about oncJialf
(if all inarricd_^malM and about '6nc-<juarter of all nurrfccl.lciiialcs.commit, at
lease cTn^^ulteroin aci,""arid one"mji'of^eycry.}ix. [epiajes who did not «lo so ai
least w"antcd~id"or'c"orisKlcr^ iL A. Hinsev, \V. Pomebov 8: C. NiAiinN,"SEXUA"tl~
IJriiAvloR"WrnE IIuKfAN NTale ^83 (1918) [hereinafter cited as Kinsey, Human
NfAt-E): A. Kinsey. W. Pomerov, C. Martin P. GEnuARD. SEXtiAL Heuavior in
THE Human I'EKcai.e 4IG, -119-21) (195S) [hereinafter citetl as Kinsey, Human Fe-
MAi.Ej.d'Iierc is a high incidence of prein.irital sex (lornication) iti the United

I States, even lliough it is prohibited, at least when indulged in "openly and
notoriously," in all but about 10 states ijicluding Nfissouri. Id. at 801. "The
president of a mid-western university recently remarked that three ihings are
essential for a happy and alert' university: parking for the faculty, athletics for
the alumni, and. most imporiani. sex for the siudents." Id-

; I'Siimatcd that there are about 2.G00,0n() men ,3n<|_|,1OPiO50_wpmcn who are.
exclusively humosexual in the United States._NAnoNAi. lNsriTUTF_oF NIentai.
Ht'.A[.TH7'Ki7rAV.'REi'ORf'oF'TiiE'TA.-iii Force on Homosexuamty 1 (1969); Time,
Oct. 31. l'JG9; iit 5G. Some_5^"pTr"fciu of all males have had some honioj«ual_coQ:.
tact by age 55. K!NSEY,"TIuman Wale 65031. means thaT'almosi everyone in
the TJniied Stii'tes'could at one lim^or auoihc^dufing.lijs |ifc.|i5Ye.bcen convicted,
of a felony for a lexual oHen'te or, at'lHst, that, everyone has violated his avowed
moraLcode. "Not one in a million iuch cpiso<ies is likely to be discovereil. none

"In a hundred million prosecuted." Rodell, Our Unlovable Sex Laws, I'rans-Aciion,
May I9C5, at 3G.

9. There arc many reasons why some "socially intolerable conduct" should
not he criminalized, and. surprising enough, one is criminogenesis. Rose, Law
and Ihe Cauiation of Social Problems, 16 Soc. Pros. 33 (1968). Labeling a persbii .
as a "homo" or criminal sodomist will not only affect his ftiiure conduct and
condition in life but will open up other disturbing public problems of black
mail, police corruption, and efficiency in criminal law enforcement and process- I
ing. Smith & Pollack, Less, Not More: Police, Courts, rriionj. Fed. Prob., Sept.
1972, at 12; see note Ci suf/ra and authorities therein cited.

lU. I'his is the most important question of all; what to do with the offenders.
I'here are some who doubt the efficacy of placing a habitual sexual pervert in
prison in the company of others of the same sex who are similarly inclined and
Itave no other sexti.il outlet except masturbation. Fisher. The Sex Oflender Pro
visions of the Proposed New Maryland Ciiminnl Code, 30 .Md. L. Rev. 91. 93
(1970).

11. One is remintled of the multiple considerations affecting the decision
in Roe v. Wade, -HO U.S. 113 (1973^ involving abortion statutes. Much of any
code of sexual offenses is an "inevitable fusion of secular law and religious
belief." P. Ceiuiard, J. Cagnon, W. Pomeroy & C. Curistenson, Sex Okffndehs 3
(1965) [hereinafter cited as CEnitARo]. Moreover, "sexual morals are so intimate
a pan of religious belief that a flagrant breach of them is often felt to be an
assault on religion itself." M. CtnTMAcntR. Sex Oifenses 15 (1951). BtK a
criminal code ought to be more than a mere declaration of righteous principles.
It must be practical and take into account the operation of the entire criminal
justice system, including the public's disposition, or lack thereof, to make com-
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The commiucc was well nwnrc of ihc inipermnncnfe of any set of
lawj. Ii was noi writing an cictnal <o<le of con<hict, anil rcriaiiily not one
<lealitig with sexual offenses.'" On thr oliier lianti, it knew that laws once

"enacted tend to becotne cnirenchctl for many reasons, including the vigor
of miliiant_ reformists.'̂ Ilence. tlic conimitiec considered itself compelled
lo offer laws iliat tniglii persist for a consitlerable time as a positive codc
of conduct even though unlc.ivcned by judicial construction or legislative
amendment.

riic cominitiec did not intend to ease ihc hand of iltc law in dealing
with crinies (hat must be punislied. On thecontrary, the Proposed Code [)ro-
poses to strengthen iliose staiuics dealing with ihe serious crimcs involving
force, ihrcats, the abuse ortorrii[ition of children, offensive sextinl behavior
in public, and all foinis of comincrciul obscenity anil prostitution. It woidd
also bring some order to the "vast and varied jungle of sex legislation,"
cut away underbrush found to be "anachronistic asininity." close the gaps
between our laws and our sex attitudes and behavior, grade critnes to give
more flexibility to pr<jsctul0rs. juries, and judges in [irosccutiiig :uk1
[)imishing crime, and scalc penalties in a more rational way compatible
with modern notions."

plauiis and coopcraic widi law ciiforccincnt officials, proscciilors, and jiidgci.
It must nuikc allowance and provision for tliscrctionary screening out of cajcs
a( nny point in die criminal proccss. Acror<!ing lo liic NaiiotJiil Opinion Rescarcli
Ceruer. which di<l ccfiain staiisiiral inidies for llic l'rc$i<k'iu'] Ciiine Coitunis-
jinn in the niidiilc iyrifl's. Iialf of all rrimcs arc not reported lo ilic police. There
arc fotir times as many (orcil)lc rape casts as arc rccoidnl in the Unifonn Crime
Ucptiris. 1 lie iiohce dirl not even rcj]»niiii in 23 pcrccm t>f tlic r.iscs repont«I
Ci> ihfiii. \Vlicrc chcy ilid respiiiul. diry did not r:dl ihc inciilcni a niine 25 per-
ccnt of tlic titne. Aircsu wcie matli: in only 20 |)crccni diojc cases. Only -12
percent o( lltcsc were brniiKlii u> irial. and perccnt of thrin were convittcfl.
Atiricinn in itic Iffjal prnccsj means that a convirtion is olxained in only I otM
of every 10 inciilttus die [lenple ct)nstdcr crifiiinal. linnis, Ciiine, I'iclims and
the Police, TRANs AnioN, June 1907. at .1(1.

12. "Sexual freedom, on a piivaie and mutually cotisriKing level, has steadily
increased ihroiiK'in'it diij century." Keist, flom nml ll'/iy Ameuca's Sex Shiuitartli
are Changing, Trans action. Mar. 1908. at Others liave preiltcied that the
old stanifaids of sexual iinnioniliiy are disappearing, Inii atlil the liopcfiil note
that "nc*v scindaids. even if persnnally unwelcinne, pruliably will wtnk out to^
llic satisfaction of everyone." I'rof. Ceorye NfunlcKk. Prnfissor of Anthropology
at Yale University, N.V. Times. Dec. 20, I9'19. at 2H, cnl. li. Uci>s.ct>nleiuls~ihgt
ilie..no(ioiis .that,a iex..rcvohilinn_it taking .place..and..tli3t_.-i_niorc,pcrnujstve_
sexual codc.is a sign of breakdown in uior«|iiy. are.pnjy niyths i>asc(| ,uponl|.i?.li7|
of reliable informadoii cpnccMjjni; Aiiicrir.an jtxiiai.bcljayior. Wi^are in a periail
of evohition, not revolution, a petiod of normalcy, jiot atiouTie". -

13. Speakinf^ to the need of dccriiniiiaii/in^; tiinrh ciindiiri, including uii-
orihiidox set praciices of conseiKing aihilts, wliiili diverts police, congests courts,
and overpopidatcs jails, die Sniidi ami I'nllatk article slates:

On a practical level, we must hope that die alliance that preserved
prohibition, the tacit partnership biriwcen moralists and gaiif>sters. be-
tween the Women's Cliristian I'eniperance Union anil the bootleggers.
will not re-(nrm to thwart the most feasible plan for alleviating the
present crisis.

Smith fc Pollack, l.ess, Not More: l*oti(e, Couiti, Prisons, Fkd. Proii., Sept. 1972.
at 18.

M. Ro<lell. stiprn note 5 at 38.
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The first two sections of chapter 1.^) of ihe Proposed Codc tical with
chapter tldiinlionLaiHl matters of general applicabihty. such as «)nscnt.
misuKc.''JS_l"._C3paciiy_U2_S2!'J/:'V«.?-!HJ..I"i.^?i!H'̂ balance of
the rhaptcr d'cfjncs,'classified nnd grades eleven.separate sexual offense*.
This was accompUslicd by first sclcc'ting^four ^ypc» of sexual acts (as
distinguished from "misconduct") susreptibTc of anTTnectlmg regulation *

•amr"tTicn*T1crTnriig tlic'clcvcrT separate crimcs as instances in which one
of the four sexual acts shoultl be proscribed. The factors that dctennine
whether a particular situation antounts (n one of these instanres incluile
(he use of fnrce. the lack of consent, the age of the victim, the age of
(he nctor, and the physical or mental capacity of the victim to give or
rchisc conseni;*rrbvisiotts for appropriate penalties were acUled: the ftdl
range of felonies from class Athrough class Dand two of the three (lasses
of ntisdetneanors, A and U, were employed." Nine of the eleven crimes
were escalated one grade if serious bodily injury was inflicletl or if a ile.idly
weapon was displayed in a threatening manner.

Every move that tlie committee made in constructing chapter 15 in
volved a number of critical decisions based upon multiple considerations
derived from the wealth of background material supplied by the reporten.
which was supplemented by reading, study, and extended discussion by
members of the committee. 'Thc_commiitee_did..,t)Oi_kl'tate to depart
from the rormulaiions_of the_ Mociel Penal Code, recent legisl.ilion in
otlier statesVtir the existing law of Missouri where that action seemed
wise. The balance of this article will be devoted to pointing out most
of the decisions made by the committee and at least sketching a few of
the reasons therefor.

III. Tuf. PRoscRinEn Sexual Acts

Chapier 11 deals with two broad forms of sexual conduct: first, sextial
intercoinsc. both vaginal (such as rape) and deviate (such as sodomy),
and second, other scx-orientctl act.s not involving seximl intercmiise. siicli
as indecent exposure and the touching of certain intnnate pans of the
person, either directly or through clothing, for ptirposes of sexual arousal
or CTalific.ilion. , ,

Scction 11.010 defines some of the terms or acts referred to. Sexual
intercourse" cirries its traditional meaning of "penetration, however slight,
of the female sex organ by the male sex organ, whether or not an emission
result.s." "Deviate sexual intercourse" is defined as "any sexual net involv-
itig the genitals of one person and the mouth, tongue or anus of another
person." The Proposed Code defines "sexual contact" as meaning "any
touching of the genitals or anus of any person, or the breast of any female
person, or any such touching through the clothing, for the purpose of arous-
i„g or gratifying sexual desire of any person." The piirasc "indccent ex-

15. Sec pi. in of this articlc. .......
l(i. Pnof. New Mo. Ckim. Code §§ 11.0S0-.130 (1975).
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pmurc" is not $c|i.Tmicly ticfiiicd. The I'roposcti Code criinc is the knowing
cxpojiirc of gciiii.Tls under cirrnnisl.iiiccs known lo Ijc likely lo cause
a(froni.()r al.nrm.

It is nciilicr desirable nor necessnry tn Include as "sexual offenses"
a inimbcr of oiher forms of sexual p-atifiration or arousal, surli as sexnal

I acis with animals*' or rorpscs. atluliery or fornic.Tlion.'* pcepinp. and
• feriain minor fonns of possible annoyancc. surh as tiie londiing of liofliiy
j zones not Inghly intimate or erogetjous. Nor shoidtl mere solicitation to
; participate in a sexual act for purposes other tlian prostitution he criminal.
I I'rnseciuions for anysutli rnndnct have been virtually noiicxistetit in this
j slate and there is no iliscernible demand for laws making such ronducl
I a crime. Most of these forms of cotuiuct have no "victim." They are pri-

•"mariiy offenses against morals, and more amenable to psychiatric rare tlian
rehabilitation through the criminal justice system. Finally, most such
contluct is probably punishable, where that is desired, as some other kind
of offense under other sections of the penal code.

Seduction^should not be treateil as a sexual offense.". In classical
sed\iction the victim consents to sexual intercourse jinder promise of mar
riage. Whether ii should even create a civil cause of action is a matter
of considerable controversy. A legitimate question may arise whether the
woman yielded her favors in exchange for an exacted promise of mar
riage, in which case it is difficult to identify which one was the seducer
and which the victim. If the principal damage or harm is to the reputa
tion of the female, as would seem to be the theory, then a public prosecu
tion or imprisonmenl of the man c.in only aggravate the victim's injury.

17. Tlic present Nfijjoiiri so«lomy Jiainie prohil>iij bcslinliiy. See § 5fi3.230.
R.SNfo lOriO. In (lie laji MO yc.in one conviction readied the appcll-tie courli.
Stale v, Wilson. 361 Mo. 78. 300 S.W. 710 (1927) (sexual intercourse with a marc).

X The use in privacy of animals for sexual release, a common practice, per1ia|is, in
' riiral areas, "diflcrs lillle in cssencc from solitary masiiirbaiion." Time is not

yet appropriate to criminali/e the latter. Ro<Jcll. supra tiote 5 .ii 38.
18. Under the Nfissoiiri Digeii topic of "Fornication" oidy two cases are

cited. Tlic act never rose lo the dignity of a common law criinc, and according
to Hlackjione. ii an(J adiiUery were "left to the feeble coercion of the spiritual
court according to the rvlojjf-Uic-CBnqn^ljw". I W. Bt.ACKSTONE, CoMMKNTARtti
•05. The early Enj^Iisli canon law seems to have been concernetl with illicit
iniercourse only if it might athih^ie. i!ie,blood. Hence, the sin of fornication
could be comrrinted only if tlic female was iminarried. athiliery only if slic was
married. R. Perkins, CftiMtNAt. Law 329 (2d ed. 1969). WIten Nti&souri atlnpied
iij first incest statiue in 1835. it condemned the conduct by ilio5c related persons
who committed "ailtillery or fornication with cach other" or "who sh.tll lewdly
and lasciviously cohabit with each other." $ 6. RSMo 1835 [now § ;>G3.220.
RSNfo 1969]. I'rior to thai, a staiute made it criminal for persons to live in "a
stale of open and notorious adultery." and for "every man and wonian. one or
hod) nf whom are married, and not to cach other, who shall lewdly and las
civiously abide and cohabit wtih cach other." § 77, RSMu IK25 (now § 5G3.t50,
RSMo 1969). Tluis, s^me tlireads of the canon law were woven into Mis.nouri law
where they remain ic^ay, alihougn proscciuions under the statute arc extremely
r^re.

19. Itul see Mor)Et. Pehal ConF. § 213.3 (19^2).
The curreni ^iiuntlri statute is § 659.310, RSMo 1969. The last prosectuion there-
under wu in 1935.
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Where a preguantry results the woman has muth to gain by access to a
criminal liability charge since she has a strong lever to force marriage.
Consetniently many criminal seduction statutes allow the villain to purge
himself, so to speak, by marrying the woman." On the other hand she
has at least two better means of redress; a civil action for damages based
upon the seduction a'mf civilTnd criminal action based upon nonsupport
of the cbil«l.

IV. DlFFF.RrNTIATlNG FACTORS

A. Sex

In its chapter on sexual offenses, the Proposed Code jnakesjio dis^
linctions basetl upon the sex of the actor or the victim. Women ye given
crpial protection of the laws, but tbey are hehl equally responsible. The
criminal law should not be based upon "the premise that women are
wenk willcd. naive, and easily preyed upon by men who are more clever
and always stronger." '̂ Such a policy would not preclude legislation taking
into account physical characteristics unique to one sex." Nor is it nullified
by the fact that men arc more likely to commit certain crimes than women._
or vice versa." The plain fact is that in this modern day the male victim .
of a sex crime is entitled to the same protection as a woman, and the /
female offender should be silbject to the same punishment as a man.- J

20. § 559.310, R.SMo 19f)9. provides in part; .
inf. before the jury is sworn to try the defendant upon an
or information, lie shall marry the woman thus seduccd. it shall be a
bar to any further prosecution of the offense. . . . p.,,,. .i Fnual
21 Noie 5«x ZJijCTiinirjad'on in Ihe Crimtnui l.aw. The Effect of -<7

11 Am. C».m. I,. Rev. ^69 173 (1973). or an „ e le t
symposium on the subject, see U'otnen and ihe Cumtnat Low. 11 Am. Cwm. 1..

supra nole 21. at 470. The Proposed Co<Ie tlefiiics "sexualcontact" as incluilinR the louchinK of the lircast of a female. . robherv
23 Id at '171 n.lO. 1 he author citcs staiistics as to murder

b„l oini,. |,ro>.i....io„. II i. m,c. however, ttat m. c, Jr
i„ ,1,5 commissio,, fl-crimr. Sc,.,p| na,e •

of course, the bald fact that females do indeed commit fewer illeKal sexual

si-
as a dime and cause for civil action.
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II. Slrtlus

The prohibitions of clinptcr-J.t do not apply (o a man and woman
living logcilicr as mnti an(f wife, rrgar<ilcss of [he k-fjal siatiK of their
relationship, nnd "[$]pouscs living a[)art pursuant to a jiidginciu of nulliiy
or legnl separation arc not inarrictl lo each otiicr for purposes of this
Chapter."'®

Ai conimon law a man could not rape his wife hccausc the sexual
intercourse Avas not "iinlawfni." but either party mighi he giiiliy of
sodomy.2" Alihongh wife-heating is a punishable battery, a forcible sexual
assauh is [)rohal)ly not a crime under the [ncscnt l.TW unlcsj ii is dcviaie.
I.e., sodoniislic. The difficidt problems 'if proof and ciifortemcni ;iiid the
desirability of not attemptinj» to inierferc with otherwise aggressive or
offensive ativances of one S[»ou5e upon another Icail lo the conclusion
lhai the law, not the spouse, should adopt a "liands off" policy.

Although the Code would prohibit consensual tleviaie sexual inter
course beiiveen unmarried adults for reasons discusseii later, ii does not
aitcinpl to criminalize such conduct of married people. Some of it is
advised or encouraged by tnarriagc manuals and counselors, medical and
otherwise.^T If there is any "crime" it is a moral one without a "victim."

- C. /Jfitf
One of tlie objections most often voiced to existing sex crimc legisla

tion is that it esinblishes a higli "age of consent" with the same severe
penalties attached to "statutory" as to forcible rape.'® Historically, the
"age of consent" in ^fissouri and elsewhere has ascendcd, an<l the ptmish-
meni has become increasingly severe.-® The "age of consent" for rape
began in Missouri in 1825 at 10 years; advanced to 12 years in 1879, to

25. Proj-. New Mo. Ckim. Code § 11.010(1) (1973).
2G. R. I'ERKiNS, Crinunal Law 15G (2(1 cd. lOtiU). Of coursc, a man may be

guilty of rape of liis wife if lie is nn acccssory. State v. Drope, -102 S.W.2d 677
(Mo. 1971).

27. I'lojcowc. Offenses iii_lhe_New_renat Lnu>, 32 nROOKLVN I.. Rkv, 271.
275-76 (lOffiJTTIosCowc, alormer jiicli^e in New York and coiisitjcrcti an aiidiijrjty,.
on sex .crimes..lliouRht thai..Ncw_VorL'i.iiew penal codc (I905)_wns ;"s"(uj)i(r.iii
prohihiting ailnh consensual liotnojcxualiiy. WiUi respcct to New York'j rciaxa-
jion of tliat rule in the c.ue'of inan and wife living ingcilier. he wickoliy observed
iliac "if a m.m or woman want sex Icgitiniaicly tluuiif.;!) deviaic lueans, he nr
she must marry sunic otic wiili sitiiilar [nsics", I'loscuwc, sii/nn at 275. Hui liow
can a lioly sacramciu convert sin into mere domestic dalliancL*?

28. At common law the ;ige of consent waj 10 years. •} W. Ilt.ACKSTONt.
CoKutENTABirs *210. 212. "Afjc of conscni" usually rcfcrj to ilie rape staiiuei nmler
which lark of consent is not an essential cicmciu of the crinic where a child
below a ceriain age is "carnally known." Dccnuse nu'st:)kc ns to a^c is im ilcfetisc
at common law and ituent to rape is an atMoiuatic tii^fcdiont, the offense beconics
one of "strict liability." The only issue of fact is pciiL-iraiiuii. Slate v. Coffniati.
310 Nfo. 782. 230 S-W.2d 761 (1950). Emission is uot required. Slate v. Cobb,
350 NJo. 373. 221 S.W.2<I 715 (1019).

29. It bas been siif^gestrd that the :irc of niajnriiy was not tiased on sexual
maturity or jndKincnt, but raibcr rose from M to as the wcif-ht of arms borne
into baiile increased. Fadcley. Hex Ciime in the New Code, 51 URr_ L. IIkv. 515.
520 n.3l (1972).

SYMPOSlUM-I'liOrOSFJ) ClUMINAL CODE

M years in 1R89, atul lo 15 years in 1013: and came to rest at IG years in
1921.

Although the atloption of an "age ol consent" or ihe use of age differ-
enecs in grading sex crimes has been criticiicil." it sccnis an unavoidable
result of attempting to enact special laws designed (I) to protect those
dccmc<l incxpericnccil and immature in judgment, and (2) (o deny ihcm.
a taste of that forbidden fruit tliat would give thciu the experience they
lack. Establishing an age of consent and then grading various offenses
according to the age of the victim or the age of the actor or both involve
crucial and difficult difforciitiatiuns. The higher the <igc of consent, the
greater the inmiber of crimes createil. An arbitmry age does, imiccil, ignore
individual differences.

One solution would be to create overlapping offenses, and thus permit
prosccutor aiul, perhajis, jury discretion. However, our experience with
the Habitual Crimitial Law alone, where the jury cotdd and did completely
ignore undisputed facts, was a dismal one. I'herefore, the conmtittec
decided upon a straighifonvard approach.

The IVoposcd Cotle treats victims under IG ye.irs of age as inc3pal>lc
of consenting to any of tlie prohibited sexual conduct cxcept sexual contact
(touching other tliati by jntcrcourse) of a person 11 or 15 years of age
byjinother ^person less than 17 ye.nrs of age. However, various offenses
are grailed according to the age of ihe victim with appropriate a<l}ust-
ments of the penalties. Sexual intercourse or deviate sexual intercourse
between persons iiot marrietl to each other is scxtial assault in the first
degree where the chilil is 12 or i3_Ycnrs of age, and sexual tissault in the
second degree where the child is H or 15 and the actor is^j^ycr' 17 years
okl. These crimes carry lesser_])cnaltics_ undcr_i;he_PjQpos€d _Codc than
doesrape.

Under tlic Proposetl CodeJ^pe" is sexual intercourse between persons
not marrictl to caciroiTier^either (1) by forcible comptilsion. or (2) with
a child under 12 years of nge. Deviate sexual intercourse ttmler the same
circumstanccs is sodomy, which is piuiished as severely as rape. Sexual
abuse imder the same circumstances is a felony. Indecent exposure is a
crimc no matter what the age of the victim. In the first three crimes the
word "or" should not be overlooked. No matter what the age of the victim
may be. if forcible compulsion is used tlie crinicTs rape, soflomy, or sexual
abuse ill the first degree.

—rhircoimiiittce selected the age of 12 as the critical age for_ Mtc

30. With r«peci to age gratlaiions in tbe newly cnacied Oregon I'cnal C^c.
one writer said; /

Tbc* conchision seems inescapable that ihe Commission viewed greater j
sexual freedom as potentially fulfilling to adnlu but tisually corrupting
to lltc young. . . . The use of an arbitrai7 cbronologicnl age as an
absohite criiciion for sexual maturity or adulibood <lcincs the reality of
in«lividnal ilifferctices ami does not cumpoti with roiuiiion sense si>ltnions
lo socioJ problems.

Id. at 521.
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heaviest penalties for rape, sodomy, aiul scxii.nl abuse in ilic first degree
for n number of reasons. Tlie age of 12 is (he coinmoncst one for ilie
outset of puberty; indeed "ii is known ilint signifirant numbers of pirls
enter llie period of sexual awakening as early as the tcntli year."?.'. Socicty
strongly condciinis intercourse with a prcpubcscent child, whether forcc
is used or not. (Children who have enteretl puberty generally arc subjected
to sex offenses Jifferciu froni ihosc ihac llie bclow-12 rhilitrcn suffer."
Usually, ihc'Vliild wlin lias rcarhc(! pul>erty is more sexually and cmo-
liotully mature, more wise in ihc way}.of,the world,.ajid more pl^^sirally
pplTlilc^rfifsisiingscxuaLadvanccsfThc chanccs of persisting [jsyrhoI^fcaL
or physical harm fronTtire assault are consitlerably reducc<l.')A sidjstaritial
niimLcr of Ihesc'yoiin'g people have had sexual experience of one kind '

1 or anothcr.^^. Thc femafc dresses aiKl acts older than her years in many
rases, and may in various ways lea«l ihc male into a situation where he
larks the moral and social stan^iiia to refrain from sexual arts.** Where

JI. Model Penal Coor § 2n7.'I. Cointuciit .n 252 nnifi No. I. 1955).
I'libcny in ihe female ii tli.K n^c at wliicli site ij C3|>uIjIc of bcaiing cliililren.
TIic majority of diildrrn imdcr 12 arc prcpnhejccni; ihcy have "not dcvel0|)c(l
pid)ic hair, hrcait enlargement and nihcr a«lu!i sexti:il char^ctcristia ihat .ire
sexually attractive to ordinary men." .Gtlll|ABt>, "'//rn note 11, at 51. The avcraf;c
afjc of the onjct-of p»l)cr«y in 5,000 jjitis in nosion .iiid St. l.oiiij arnini<j the
turn of [lie centnry waj Ijctwcrn 13'/; anil \ years. Moiikl I'enal Cf)t>K § 207.1.
Comment at 252 n.ljl fIVni Hrafi No. •!. 11)55). The age of the otisct of
meiisiruaiinn ha» (lcrliric<l by ilin-c years in the last ccmury. tlnu accclcraiing
or lowering the age of {ihyticnl mauitity. which ii at least one of ihe indications
of maturing jml^jment about sexual mattcn. J. Tanne*. (Irowtii at Aiiolescekce
152 (19^2): Eijcnbcr]j, Unresl; Sources nnil Consenuetices, 167 SCIEWCC
1689 (1970).

32. CEniJABD. supra noic II. at 51-55. 83-85. lOG. 155-3I, 155-56.
177-7*3, 272-73. "2f)B-99. 321-26. For example, few adult male homosexuals seem
particularly intcrcstc<l in boys under 12: rather, they seek onJy_adoIcsccni or young
adult males. Id. at 272. —

33r"i^Taiiy_siudicsi have been made on the increasing numbers of teenagers
who have bad conscnual lieterosexual or liomosexiial expcriciiccj. See A. Kinsev.
Human Male, supra note 8; no'c 8; R. Soren-
sew. Apolescewt SEXUALrnfjiv CoNTEMronARV (1973). Sorensen found
that "by age l6 ab"oui"37 percent of all children had had sexual iiucrcoiirse one
or more times. Of the remaining 63 nercent. about 17 percent were "sexual be
ginners." i.e., virgins who had actively or passively experienced sextial petting.

/^..iXinscYliJrarlicr iiudles m.iY' noS^ire'ouuIatcd; Even then he founil that of girls
born in the ISSITj. 3(J perccnt had [)Ctic<l to orgasm in iheir teens. Kinsev,
Human FE.MAt.r.. sufira at 2'1'1. The most telling of Sorenscn's siatisiicj are those
diat indicate dial there is a tremendous expansion in sexual experience between
the ages of 16 and IQ^ Hy age 20, 6-1 pcrc^n^of all jecnagers hacj liail sexual inter
course one or more times; 21 perceiu were ""sexual beginners." Tl»c boys who
had had sexual intercourse outnumbered the girls by a fey/, percentage points,
but girli outnumbered boys among "sexual beginners."jDlher siudies, includiiigl
those of Kinsey, indicate that many young people have one or more bombsexual
experiences in their teens; those experiences are generally purely exjierimental and
do jiot persist.jfi. adulihoo<l. " . -

44. The story is told of a man who met a good-looking girl givrn to heavy
cosmetics, high heels, tight dresses, provoraiivc niannerisitis. and a propensity for
drink an<i sexual banter. The aiiticipaied sequence uf events ocrurictl. When
he next saw Iier on the wiinrss stand in court, "ihcy hail braided her hair in
pigtails aiul given her a rag doll to hold." GruiiABn. tufira note II. al 81.

SYAfPOSlUM-rnorOSE!) criminai. code
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-'i^forcible coml>uhwn is used'* the actor docs noi tlcscrvc the punishment
or label of "rapisl" or "sodomisl" when the object of his advances is^ycr—

. 12 years okl.'f ..y"
Thd'agc of 12 was sclccte<l by ihe Kinsev Inslimte for its study by

classes of variotis types of sex offenders as a significatu aRC diffyrcntjaljpg
offenders against "children" (defined as those under 12) frnni offciulcrs
against "minors" (those 12 or older but less than )G years of age). The

35. The importance of determining whether "forcible compidsion" was used
cannot l>e overemphasized. Resort to force or threais draws the heaviest penalties
un<lcr the present law aiuI under the Code. It renders the age of the victim
irrelevant, just as it is irrelevant in siaiutory rape. Whether "forcible compul
sion" was usetl in any particular cav neccsj.Trily ilcpcnds upon all of the circuni-
stanccs. This is especially imporniu where fhthlrcn arc the virtims. because
many children between ihe ages of G anil IG hnve t)ecn latight to refrain from
most sexual acts permitted adulis. In many eases ilicy do withhold consent an«l
resist sexual advances. However, iheir capabiliiies ate usually limited, so that
what may not be "forcible compulsion" against an aihilt may well qualify where
a child is involvetl. The Kinsev Institute louiid il iiecessarv and a|ipronrjatc,to.
classify sex offendys hy_jypc$. One of liie variables was ihe age of the victim.
Another was wHethcr^pfcc liad.bccn usetl. Ohviously. the younger the child the
inore "difficult it is_lo say whether. fofCC..was Jiseir
—•"'Fn7cc Fanges from unmrtigated violence to, let ui say. holifing a child

by the wrist; threat tuns' ihe gaimit tiom speritic verbal ihrcat or hran- <
dishing a weapon to a siiblle implication. ItLany-uU3Jii2njllill_l2Cl.m:tn_Ji.
ch'!!L3n.5'Jri_aduj!_tiicre_!S_aiway_in__lhc_biickKtflund_JUl..£leiUCIlL_oL
duress: tlie inevitable disparity in strength and social status is ati^ ornni-
present factor. A man. even though a siratiger. is in an aiuhoritarian,
superior position.

CEnuARD, jwpra note 11, al SI.
There are a substantial number of heterosexual aggressors who do use force

.igainst children from C to 16 years of -ige. The grading of sex offenses by age
is intended, therefore, only to punish in a more just fashion the consent cases,
which retnain after all of the forcible compulsion cases are elintinated.

36. In the last 15 to 20 years, a vast amount of literature has developed
concerning the jirocesses by which socicty bhels contluct as tlcviaie antl the
coiisenuences thereof for the individual anil soriety. Quc_p.*ychi^ri«_su(5gcst$
dropt)iiig entirely the category of "sexual offenses" because it cfiectiyc
liandhng and trearmeni of individuals. .Sadofl. Sexually Dei'ialed OHendets, -10
Temple L.Q. 305 (1967). The labelling theory hypothesizes that "social groups
creaie deviance by making the ndes whose infraction constitutes deviance, and
by applying those niles to particular people and labelling thrtn as outsiders.
H. BECKtR, OuTStnERS 8-9 (1963), A deviant label generates special and consequen
tial difficidties for the penon. A spoiled public identity in many cases reinJorces
deviance rather tJian inhibits il, because it negatively affecis ihe deviant s inter
personal relationships. In a "milieu of suspicion and social disapprobation he
liiuls it jliflicult to resume or continue conventional roles. Thus. intlivitUials
tend to become fixed in deviance once labelled. Yet. labelling is often followed
by "deviancc tlisavowal." such as blaming alcohol or engaging in other raiion.ilir.a-
lion in the stniggle to maintain a self-image of normalcy. This is particularly
true of sex offenders, becausc akoho! sometimes inaeases the tendency to conunti
sex crimes. All of this tends to hinder psychotherapy. .

Ccnt-ral discussion and bibliogripbici nuv be (otind in Chirtcns. Inetjualily
in l/ir ItitpntHinn of a Criminal l.ebet, 19 Soc. l'*on. 553
Drinkini' and Deviance Disavoiuol: The Cast of the Child Moleslyt. lf» Soc.
pRon. 13 (1968): Kooney. /{e<ic/«of»i lo "Cnmes WithouJ I.ctunj , 13 -Soc. Prob.
100 (1966). .S'ce also Liaros. The Porerfy of the Sociology of Deviance: Nuls.
Sluls. and Perverts, 20 Soc. Proh. 1031 (1972).



MISSOUIU f.yllV nEl'lliW

conuniiiec made iliis same iinpor(ntu age chissificatiou. Th.e, Modcl.Pcnal
Code and ihe l'rn[>osetl New Fciltj-nl Code dcnuininaie as "rape"
sexual inicrcoiirse by force, (hreais and oiher means, including sxich
conduct with a female less than 10 years old. Tlic ;amc age marks off
"sn(tomy" as a crime imdrr iliose proposals. Oelaware adopted llij^agc
of 12: the Proposed New Jersey Code jecoinmends llie same a}»c(^n lOfifj i
cITvcTi states fixed the <ige of cotisenl for sexual intercourse at 12 aml'ln
sevcral_juns<liciioiis_Uie_age was lower."

Just as tliere arc Iogi(;il leasons for making distinctions based upon
the age of the virtiii), tlicie are <'({ually good icnsons for penalizing aitors
17 years of age or older niorc severely than those less than 17 years old.''®

^The latter are processed as juveniles unlci'^.tcriifietl fur trial in ibe circuit
Ifourt. At 17 the average juvenile—rcriainly the male of ilie specics—is
Wxually mature am! expericncc<l and probably pbysirally superior to llic
average female of M or 15.^' Below ilic age of 17 ihe aver:igc mnle^lms
less judgrnent, sociali?attoii, anil scK restraini than the average person in
the large class above 17 years of age. For tliese reas«)ns anti others sexual
assault, tleviate sexual assault, and sexual abuse are given a liiRhcr offense
grading when committed by actors 17 years of age or older on 11- or 15-
year-old^ictims Hian when committed by_j>crsons_undcr_17_years_of_age^.

D. Chnslily, I'romiscuiiy, ChaTncler, nud llej>Hlation
Chastity and "good repute" arc mentioned in only iwo Missouri sex

offense statutes.*® However, cvidcnre of chastity or lack of it and good
character or reputation or lack of ihem may creep into any sexual offense

37. Mont:!. 1'knas. Cudk § 207.*1, Coiiunciit at 25hi.l2G (lent. Draft
No. 4. 1055).

38. Some criminn! codc revision proposals predicate liahility iipoti the age
difrcrcnlial hetwccn ncior and "viciiin." ladicr ihan fixiii|^ u specific age below
wliicli those acton iini nsii>^ forcible cotn|Hi1sion will not iiiciir niaxininni liihiiity.
See generally Comiiicni, Sex Ojletises iiiiil i'enal Code Reiiisian in Michigtm, M
Wayne 1.. Rev. 'J3I. 915 (I0G8),

3t>. The Kiiiscy Iiuiltiiic ilid not auetnpt to study 5Cx offciidcrs under 16
years of'^oj't. rmi, yoimgrr pcTs7>7ir'aTe~'5wini<>we<r iij~ aiitl conicalcd l>y the
sccrci and attonyntoiis woikint^s of ilic juvenile coJtti system." Sccnml.

The iiialr in the last ti.tlf of liif Iccns is ordinarily a ]iliysiral adult
or cssciHially so ... . We cannot rule him out of adidiliood on the
h.isis of poor jiiilginent or impulsiveness, for lie has no monopoly on
iliese aiiribtitcs .... At any rate, hy age 16 the average male meets at
least the nitniinal requirements for adult life; he can function in society
as an aihili if pennitted to do so, and he knows what society cxpects of i
him.

Cf.duard, supra note 11, at II. Rnt the hiunan female is equally ready for adnlt-
hoo<l at ape IG. hi. at lOfi. reniintsts would aeree and denounce any overt dis-
crimination between the sexes, such as a two-year "leail time" implicit in the
ComnTiTice'i projmsals. Noie. Sex IJitcriminalion in the CrnninfiJ Law, M Crim.
L. Rtv. -IfiO (iy73). We suy "implicit" because the term "actors" is neutral so
far as the I'roposed Code is conccrnetl.

•ID. See § 559.300. RSMo iyr»9 (carnal knowledge by a person over 17 of
any unmarried female between the ages of IG and 18 of previously chaste
character) nnJ § 559.310, RSMo 1969 (seduction of any unmarried female of gootl
re|>uic luider age 16).
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trial in several ways. As a result, a considerable amouiU of dccision.il law
on ibc subject has encrustcd the law of sex crimes in Missouri.'' That
law of evidence would undoubtedly be ap[)licablc to the trial of cases
under a new penal codc unless new statutes attcmplcd to iuject new
concepts into the substantive or procedural law or-perish the dioiight-
attempted to cotlify the existing dccisional law on the admisstbihty of
evi.lence of chastity nn<l rharncter or reputation in sex offense cases.

At common law piior unrhastity of die fcma}e_waLJ\QLJL-dcfcnse-to.^
either foi teful or "cr:.nunrv"'aiul that is the law in Missouri totjay. ,

"SuicT'iliri'roDOSCd CodTl^rocectls on the hypothesis that persons under
H) lack capacity for judgnient as to whether to rcfrain_frgni..seja.'̂ l iiu^r-
cours~"ir is someihi^of a farce to intpiire into their virtue." 'Tvevious
sexual cxpcriencc in this situation might well bc!okcn.prcxiQUS_yniiimJi:«-
tion, which should, not.be .a .defcnsc.to .a.subscquent victimizer.""

On balance, therefore, the committcc concluded that a rule essentially
involving credibility should not be reduced to a fixed rule." The present
dccisional law is preferable, particularly in light of the partial allowance
of mistake ns to age as an affirmative defense in scction 11.015(3) of the
Code," and "the unwarranted slanticrs on the complainant's sexual hie
that the defendant's 'oath-helpers' are likely to perpetrate. . .

E. Cmuenl

Some of the jSJUuLoffcnses in _die Proposed_£gd& rcquirc_Efe2Lfl[
Jack of consentCGy theTicti^jothers do not.'̂ The policy decisions of
ihc coniniiitee v^re based in part upon the following.

1. Lack of Consent in General

One convenient classification of sexual offenses is based upon the
presence or absence of forcible compulsjon^The forcc or-tlueat cases need
no discussion, because lack of conscn^an^bgjmpjjcd .fr9m_l!i£_llSC.^
thrrnis or force overcoming reasojiaUIcjcsistAnc<L-JJlC-cases pgunvolyiiig

il. The Missouri cases touching on this
It would scr^-c no useful purpose litre to irace the wtndmg Pi"'' o'. ''f '
Missouri probaMy follows n..i)uriiy rules. aevemlly lUhcj, fhe ^"
l(..,,e c:J. 11 aJ. L. r1:v. 509. 325 (1973):
Jlape Gate: /•! Feminiil i'iew, II A.m. Crim. L. Rtv. 335. 313 ( )•

•12 •! W. Blacksione. Commkntarils *213. r k< ^
•15. Model Penai. Code § 207.'!, Couimcnt at 251 (Tent. Draft No. 4, 1955).
-l-l I'BOP Nfw Ffd. Crim. Cooe § IG18. Comment at 193 (1971).
45" Phop. New Mo. Crim. Code § 11.020(2) (1973) provides:
Mistake as to ace. (a) Whenever in this Chapter the cnminahty of
condtict depcn<h upon a child's being under the age of H, it is
that the defendant believetl the child to be 11 years old o'''"-
Whenever in this Chapter the crimiriahfy
ciiiltrs beine H or 15 years of age. it is a tlefense that the defenilant
reasonably believed that the child was 16 years ohl or older. («)
able belief that the child was 16 year* old or older under Subsection
(2)(b) is an affirmative defense. „oci\
46 Mint. Rtv. Crim. Code § 2331. Comment at 193 (1967). Aflintd
47 I ack of consent is not an essential element ol any offense defined

in rhaptcr II unless specifically set out in the definition.
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force may llicn be divided inlo iwo siibclajscs: (:i) ihosc involving in-
gpjiciiatgtl vitiiius. and (!>) iliojc mvol^ng oilicis. 'I'hc ciiscs involving
incapaciiaied victims require no expianation; ihosc victims are incapablc
of consent, so ihat no showing of lack of consent ncc(^l^_inaUc,_;i;iie
inijiiiken couscm rases will be disciisscd tn/rrt.'S. leaves a'class o

--victims not incapacitaicil pliysiralty or inc'nially, a class that may be sub
divided into those .imhIc^IO and jbosc IG years of age and oidcn,.^

Those iindcr IC'ycars ofage arc" c-ipablcruTid^TlieTrojjosed^ Codc,"^
of coiiseiu^tg to only one act (sexnal roniact).*" TlWs'excqMioii isTrecogni-
tion nf-ThcTarii of Tifc.Many cliililren iFor 15 years of age and some
mucli yonnger indulge in "heavy petting." This conduct is not only com-
njon bui probably normal in the psychosexiial development of children
in these age groups who arc not inhi'bu*cd by other influences. It may
involve [he touching of the feuialc breast or louching of the sexual organs
ol either or boili parties. If consented to it should not be criiniiialhcd.»"

2. Consensual Devialc .Sexual Intercourse IJetwecn Competent Adults
Not Married lo One Another

The Proposed Code makes it a crimc for any persorMcssjhan L7_ycars
old to engage injJcvbt£^^x_iiaj_injercoiirsc with any other person of any age'
to whotiT he is not married.** ConseiTi'is no defense, and whether the act
look place in private or in pubhcTTTrrclevant. Thus. Missouri's existing
policy criminalizing such conduct would be adhered to with otdy two
exceptioTis: (1) persons married to one another would not be punishable,
and (2) four classes of the crime would be created with differing penalties.
Bearing in mitul the first underlying exception (persons ni3rric<l to eacli
other), the four classes would be <lilferentiated according to age. capacity
to consent, and the use of forcible compulsion. It would be sexual mis
conduct where both parties were over 17 years of agc.»^ deviate sexual
assault in the second degree where one party was 17 or older and the
other party was I I or 15 years of age." deviate sexual assault in the first
degree where the actor was 17 or older and the other party 12 or 13 years
of age or incapacitated,^* and sodomy if forcible compulsion was used
or if ilie victim was ut»der 12 years of age.'®

The committee's decision to continue to make It a crime for com
petent, consenting adults not married to one another to engage in deviate
sexual intercourse In private may provoke more controversy than any

<8. See j>c. IV, § 3 (b) of du5 article.
iO. PBor. New Mo. Caim. Code § 11.120 (1973).
50. The raiionale is lii.n as to "heavy pciiiiifj" between coniemporarics

"fp]rivaje morals miisi be relied upon lo regulate personal behavior, and criminal
lanciioni are inappropriate lo puriisli a brcadj of tlie moral law." Pkop. Ky. Crim.
Cooe S M27. Comment at 138 (I'J71).

51. Prop. New Mo. Chim. Code § 1l.090(n(b) n07JV
52. Id. \ 'V y \ ,
.•>3. Iri. 5 11.080(1).
Si. Id. § 11.070(1).
55. Id. 5 M.OCO(I).
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_oihcr part of the committee's work." Avociferous, militant, well org?
minority with an increasing number of adherents and encouragement
many places may vigorously challenge this provision of the Proposed O
1 hey will be met by powerful opposition, equally vocifcrons, miliiani
well organized. Religion, morals, the medical and social sciences. p<
legal adniiuistratlon, and fonsiitutional law will be drawn Inio the
and railed upl>n by boih sides for sup|)orL

The arguments pro antl con have been marshalled so well by i
tltat it seems uiuiecessary to i)iich them against one another here,
over. It would be Impossible lo state authorllailvely which argumen
majority of ihe commitiee considered valid. The committee was at
coiisislcnl, becausc it also decidcd to criminali/e other '"critnes wi
victims," such as certain aspects of gambling, abortion, prostitution,
juana use, and obsrenity.

Ihiee major lines of reasoning may he urged in support of the
miiiees position. The first Is derived from Lord neviijii_jV_cof

Jiojding society' togetlicr^nd "mar ~
"'c prlcc" by sacrificing som7ol"iu*~to otherwise unlimited freedom'. The whole deadweight of sir^ cann"

pui upon either the criminal law. which deals with minimum sian
of conduct and punlshrnent. or the moral law. which establishes maxi
standards and relics upon teaching, training, and exhortation. R.
or wrongly, most Missourians today regard homosexuality as Imti
if the law fails to support that notion, disrcspect for law and a g(
loosening of the bonds of society njust follow.

5G. "The proposed change [decriminaliring consensual adiili sodomy
die Proposed Maryland Criminal Code] presents an issue of lecislaiive
which may well rival capital punijhment and abortion in iu poteniial for an
pubbj:. controycny." Fislier. The Sex Offender I'Tovislom of (he PfhpSsetT
Alitryland (.nininnl Code: Should Piiv.ile Consenting Wrin/f Jfomoiexut
havior He txcluiledt, 30 Nfo. I.. Rtv. 91 (1970).

Ilic tojMC liai provoked a great deal o( law review cnmnirniary. 5ef
l.anior. Oevmiiuit ntid the Criminal Laui, 55 j. CaiM. L.C. fc I'.S. 141 (
Si)eiice. The Law of Crime Againti Nalurf, 32 N.C.I.. Rev. 312 (1951); Con;
Oovertnnertl-Crenled Emf'loyinent DiMbililiti of the Hoinaiexual. 82 lUi
Kcv. 1738 (I9C9): Note. Homotexunlily and Ihe l.nw~An Ot/ervieiv, 17 I
Forum 273 (I97J): Project. The Conienling Homojextial and Ihe t.ao
tinpincal Sludy of EnforcemenI and .Idminislralion in Lot Angelei Coun
U U.L.A.L. Rf.v. 613 (jyOG): Comment. Devinle Sexunl Ile/iauior Under Ihf
Illmo,, Criminnl Code. I9G5 Wash. U.L.Q. 220 (1965); Comment. Privcle

"l961) Behavior: The Crime and Its F.nforcemertl, 70 Yale L.
Tlie authors of the Mo<lel Penal Code decidcd that consenmal adult d

sexual miercourse should not be a crime. The .Irafisi^^^Tof new codcrin Calil
6«n«usky..bLi±igati^ntLii£tfjcricyjKrcctl.jii..tliiU.hE.i}cafHincn_oLilit.rrflNew l-edcral Crimmal Code. So did_lllc_lCBijiaturfL o| Jl'inoii and Qreu
enacting iticir new crhninal.codes.

_57. "Tllff widespread organizaiion of homosexuals for heller treatme
society in terms of social acccpiance. ctjual job opporiunities. and freedom
crmimal prosccution may not be discounted, numplireys. New SlyUj in I
sexual Manliness. TaANj-ACrioN. Mar. 1971, at 39.
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1 lie sccontl point is (liat a majority of the peo[>le in Missouri slill
icgaril homosexuality nj «h\gusiiiig, <lcgrading. ticgeneraie. anil a thru.Tt
to society. Whcilicr this is lational or not, so lotig as the feeling persists
the majority will insist that its condemnation be rcflccieti in a positive
manner in a rrinitiial co<lc even ii it is iincnforceahlr. Ii tli#« nVln

power to jnake its notions of the (Jood bccome True if not llcautiful."

The tin'rd argument cautions practicality in politics, If the Proposed

Sotirl wfth many I.tws, mcliidiiig those on sodomy, imrefornied and unidi
worse than the conipronn'ses pii>po$cd by the coiniilittec.

None of these arguments is susceptible of reasoned and reasonable

lo lunsirnci a rational cnniinnl coile by adopting a narrow
construction of its commission. Legislators have a dual rcsponsibihiy to
legislate >visely and to reflect the wishes of the constituencies tlicy represent.
1he antinomy can be resoiveti only by some reasou:ible accotninudation
of the one to tlie other. The conimittee's approacii involves an attempt
to reflect -iociety's general disapproval of consensual deviate se.xual inter-
course while dealing more justly with offenders.

3. Mistake as to Capacity to Consent

Sexual intercourse, deviate sexual intercourse, or sexual contact are
crimes under the I'roposcil Code when committed with a person wlm is "in
capacitated. The comment to scction 11.010 defines "incapacitated" as
"lhaiphysical ormental condition, leinporary or permanent, in which a per
son is uncoiuciotis, unable to ap[)raise the nature of his conduct, or unable
"lhai physical or mental condition, lemporary or permanent, in whici

i)craiTic imconscious or uiiubic to appraise ihe naiiirc of his conduct aficr
consenting (o the act." Scction 11.020 (I) (a) of the Proposed Code then
provides:

[WJhcnevcr in tliis Chapter the criminah'iy of conduct de
pends upon a victim's being incapacitated, no crime is com
mitted if tlie actor beh'eved thai the victim was not incapacitated
and beh'eved that the victim consented to the act. 'I'he burden
of itijcctiiig the issue of mistiikc is on tlie dcfentlanl, but this docs
not shift tlic burden of proof.

58. The mail

See. e./^., Kciby. I'olilirt ami Ciimintil l.aw: Heuiiion of the New I'ork Stale I'eiial
f.aw on I'roititiition, 17 Soc. I'son. 83 (l'J69) (history ol New Y<frk I'cnal C<kIc'$
pro&iiiuliuii |>tovition).
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All of these sections are in substantial accord with existing Missotii

part of section 11.020.

a. Capacity to Consent

The law is clear enougli as to what constitutes physical incapacil
to consent.'® As to persons mentally incapable of consenting, Missoui
rases have held that a woman with "weak intellect" may be yet capabl
of consent to intercourse.®® Some of the decisions intlicate that the victii
must be able to uiulersiand "ihe imn^oral nature" of the act." Althoug
no issue was raisetl as to the propriety of the charge to the jury, sever:
cases quoted without disapproval instrticiions |>re$cnting the issue t
whether the victim was of such "unsountl mind' or of "such weak intellei
or imclligencc" or o
able "to comi

)[ "such weak and ilisordered mind" that she was m
prehend the nature and consequence of such act, and coul

not understand right from wrong.""
The right-froin-wrong test should not be applied in determtnir

mental capacity to consent to a sexual act for several reasons. The statut-
do not attempt to define or condemn immorality, except in the area t
consensual sodomy. Current Missouri law recognizes that the legal tes
of mental capacity to perfomj various acts may differ widely. Even tl
Mental Responsibility Uw differentiates between mental capacity to cor
mit crimes and mental capacity to proceed at various stages of the in?
Here we are concerned with a very personal choice by the victim rath-
than the acior. The interests to be protected so far as adults are concernc
are the individual's right of privacy, bodily integrity, human dignity, ai
freedom from distasteful or traumatic sexual experiences.

b. Mistake as to Capacity to Consent

The Proposed Code again is in substantial accord with existing M
souri law, under which a defendant is not guilty of rape of a person rne
tally incapable of consenting unless he knows of that incapacity, providii
of coursc, that the victim appeared lo consent and force or threats we
not employed." The defendant's knowledge is subjectively tested, thou

59. Sexual intercourse with a woman wlio is asleep is rape becaiwe die .

V. WeiciT, 191 Mo. 179, 89 S.W. 915
applies to a victim rcn*..... , _
paralyzed as to be incapable eiilier of resisting or signaling nonconjcnt.

60. Slate V. Cuniiingliam. 100 Mo. 382. 12 S.W. 376 (1089).
61 Siaie V. Schliclurr, 2G3 Mo. 551, 173S.W. 1072 (1915); State v. Wan

252 Mo. 185. 134 S.W. 522 (1911).
62. State v. Schlichter, 263 Mo. 561. 173 S.W. 1072 (J915): State v. W.llia

HQ Mo. 496. 51 S.W. 88 (1899).
63 Staie v. Robinson. 315 Mo. 897, 136 S.W.2d 1008 (J9-10): State

Meltlcrle. I8G S.W. fi9fi (Mo. En Ilanc 1916); State
173 S.W. 1072 (1915): State v. ''
v. Cuimiiigium, 100 Mo. 382, 12 S.W. 376 (1889).

59. Sexual intercourse wiu. _ -
is without her coiiscnt. State v. StrouJ, 362 Mo. 124. 240 S.W.2iJ 111 (1951); St.

r.V". ~'.j (1905} (dictum). The tame rule tindoubtc<
ulered unconscious by force, trntgi. or drink, or a person

. RobinsOTi. 345 Mo. 897, 136 S.W.2d 1008 (J940): State

Warren. 232 Mo. 185. 131 S.W. 522 (1911); Si
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proof of coiutruclivc knowlcilgc may be mAtlc by circuinsuniinl cvjclcncc."
The actor's niistnVcn belief ns (o menial capncity (o consent is disiin-
guishable from bis mistaken belief tliai tlic victim was of a stifficieni age
to have tlie capacity to consent, because while every person is presumed
to be sane, there is no presumption that one has attained a certain age.
rurtber. for reasoiu of public policy the onus should be on tlic actor to be
certain that his victim is not under age.'*

F. Forcible Cohi/>h/jioh nnff Oilier /Igf^ravaliiig Circuntslances

1. Force an<l Threats t

The J^rojiosetl Code proviilcs higher penalties for i)lcp;al ^xualjnler
course, deviate sexual intercourse, and sexual abuse ("sexual contact")
where thev are accomplished l)y "forcible coinptdsiori," a phrase defined
in section 11.010 as "either (a) j>hysical force thai ovcrroincs reasonable
resistance, or (b) a threat, express or implicti, that places .t person in
reasonable fear of death, serious boilily injiiry or kidnapping of himself
or another person." The decision to regard the use of force or threats
as particidarly reprcliensible in the sexual offense rases was .tii easy one
for tlie conunittce to make. In a very real sense, forcible rape or sodotny
resemble felonious assault.**/Rape subjects the victim not oiiiy lb tlii:"
uiiacceptetl risk of unwanted pregn.Tticy or venereal disease bul also to
the likelihood of bodily harm in icsisting (he attack.

2. Infliction of Injury or Display of a Deadly Weapon
The present Missouri statmes recognize no aggravating circumstances,

such as gang rape, abuse of a |>osition of guartlianship or trtist, pregnancy,
ittfection with a venereal disease, infliction of various boilily injury, or
use of a deadly w(;n[)on, as grnini<l$ for imposing an increased penalty for
rape. Statutes relating to assault anil other crimes increase the punish-
menl where deadly weajjons arc usctl or where injury is threntenetl or
cotnmitted."

The commiitee concluded that not only should rape antt sodomy
be upgradetl, increasing the penalties, ivhcre serious.injury was inHicted
or a deadly weapon was displayed, but that sjmple logic required similar
treatment of almost all of the sexual offenses in chapter II. This decision,
which involved a value jutlgmcnt, gives rotisiderably more flexibility in
the application of the law and justifies heavier penalties where these aggra
vating circuinstanccs arc present.

V. Pf.nai.ties

The penalty |)rovisions of other modern criminal codes cannot he .
readily comnaretl with each other or with the Proposetl Code for at leajl

f)l. Slate v. W.irrcn. 252 Mn. IRS, ISI S.W. 522 (»9ll).
65. State v. Mi'l<tcrlc, ISC S.W. C7G (Mo. En ISaiic I91G) (opinions of Faris,

J. and Wofxljon. J.)
60. See § 5511.190. RSMo I%9.
07. See | 55li.l-IO. R.SNto I9G9.
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two reasons: differences in defiin'n^ and gratling sexual offenses, ant!
differences in aTternative sentencing procetlures relating to all of the crim
inal laws. Nevertheless, there is rough agreement on several propositions.

First, it IS difficult for most people to think rationally about tlie
ptntishmeni that ought to be administered to a sex offender. lie is an
"outsitler" regarded emotionally with corneinpt and disgust, one who has
violateil not only the criminal law but religious, moral, and social codes
as well. A vast amount of misinformation surrounds all sex offenses. We
know few of the facts that we should know in order to deal with sex
offentlers, and we tend to fill the gap of ignorance with myths, rationaliza
tions, antl ovcr |)unislnnent.'® Second, the most serious types of offenses
arc rapt .xul so«lomy; less serious are the sexual contact cases; the least
serious arc the nonconlact offenses. Tliirtl, where the actor applies forcible
compulsion or where the victim is a prepid)cscent child, sexual offenses
should be regartled as aggravatetl and deserving of heavier pimishment
than when those circumstances are not present. They shoultl be upgratletl
evcti further where a serious bodily injury is inflicted or where a deatlly

..wea[)on is «lisplaye<l. Founli, m«)st sexual offenses shoultl be felonies bul
some shoultl be mistlemcanors. and, if possible, sigiuficant differentiating
factors ought to he written into the law to express the legislattire's notions
of the suitability of the punishment to the crime.

Perhaps the most significaiu contributions of the IVoposed Clndg
are a complete OV£Cliauluif«-4it—4he-tanctio»K imprKfd fnr /riminal-m'n.
lalions and a combination of n£\«_ni^hp(!i_antl_improyetl old.methods
for dealing with convicted persons. A full treatment of this subject is
beyond the scope of this article. Suffice it to say that the committee's pri
mary goal in classifyinp-autL grading the sexual offenses was to_enablc
the lecislature iuiliaih to nrovitle for that type and.range of pimishment
suitable to the crime rather than to the figriP»-t:Dmmitting--the-crime.-

1 herefore, it is at once obvious that the committee's recommenda
tions as to separation or classifications of different types of crimes are
merely suggestions, albeit carefully reasoned ones. If the general assembly
thinks thai intleceiu exposure ouglu to be a class A, B, C, or D felony
instead of a class A misdemeanor, then its will can be done.

There was little, if any, dissent within the committee as to tlie penalty
reconimendaiions in the Proposed Code. Forcible rape and sodomy and'
sexual intercourse or deviate sexual intercourse with a child under the
age of 12 years ouglu to be heavily ptmished; in the aggravated cases
these offenses tleservc a class A felony designation.*® Sexual intercourse

C8. Little agreement exijts amonj; legal and psychiatric expens as to wh^
—tnay-j^LOpcrly bej-tgatilfd^as-scx orfeiKes or as lo what punuhmcm icx'oflcnclers

shoiilil (ace. C>KnuARn, supra noic II, ai I-IS; R. Kadi-man. The .Sexual OrrKNnra
AND His Offenses ^2-•^8. I'iS-OO. IO^-H (1951): (;. Sfun.LER. I.kcal REriii.A-
TiON OF Sexuai. CoNimcr 1013 (1961): Sadoff, Sexually Deviated Olleniteri -10
Tempi.c L.Q. 305 (I9r.7).

C9. Prop. New Mo. Crim. Coor § 11.030 (1973).
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and deviate sexual intercouric witli iiKapacujiccl persons aiul_diosc_12_
or 13 ycap of age should iioi^carry as sevejc a pcnalty, cspcclully where
mistake as to age is no defense and the victim may have not only conscnicd
but dcliberaiely solicited (lie sexual act. And so on, tlirongh the II crimes
set out in cha]>ier 11.

Consensual adult Iioinosexuil contacts remain, as today, punishable
under tlie Proposed Code. However debatable tliat decision may be, a sub-

'scantial majority will agree thai the offense should not be labeled "sodomy"
or alluttetl the s;imc piniisluiient as cases in_voIving_forcib!£.coinpulsio£^r_
deviate sexual intcrcouise with peison^under JG years oC aj^c.

VI. Summary and Conclusions

The Proposed Code would make no essential change in most re-
specu in tiie j>rcsciu Missouri law o( sexual offenses. Forcible and
statutory rape would remain severely punished crimes. The "age of
consent" of 16 years would be retained but would apply to all sex offenses,
including tjic prohibitions against toiicliing in ihe currcnt diild molesta
tion statute.'" Consensual adult ileviate sexual intercourse would cqniinue.
to be a crime._bui ~irie_punishincnl would be ral^ctl;_ persons married
to'bnc another would be cxempteil.'" The most frequeni sexual offenses—
indecent touching and indecent exposure—are extended to jirotect adults.
The decisioiial law respecting consent, incapacity to consent, mistake as
to capacity to consent, resistance, rorroboraiion, prompt complaint, and
instructions to juries would remain undisturbed.

In addition to a few minor changes in the law, some of which have
been mentioned, a great deal is proposed by way of pruning put dcail-
letter statutes, replanting some offenses in other sections of the Code,
and replacing vague ami olSsQleie plira5es^^"wini clear. moderri-tcrms>-

THc important majtir changes proposed arc few. Fii-st, the principal
sex offenses (rape, so<lomy, and sexual contact) woultl be s])lit into .i
number of graded offenses and labeled "rape," "sexual assault" in two
degrees, "sodomy," "deviate sexual assault" in two degrees, "sexual mis
conduct." and "sexual abuse" in three degrees. Under tliis classification
the four basic offenses involving sexual intercourse, deviate sexual intcr-
counc. sexual contact, and indecent exposure would be subdivided into
tJic eleven offenses /or the {)urpose of sradlni; the puuislnnent according
to the use of forcible compulsion, the capacity or incapacity of the victim
to consent, the age of the victim, and the age of the actor. Sccond, there
would be one new defense, mistake as to age, but it would be limited
to misinke as to the age of II- or 15-year-old j)crsons.^'

70. The only exccpiion i> that a H or 15 year oM could conjcnt lo "sexual
contact." Id.. 5 11.120 C^j.

71. Id.. § ll.OGO(l)(a),
72. See. e.^.. %565.230. RSMo 19G9.
73. Sec itaiute quoted note 45 supra.

,973] .si'i\//'0S/c/M-Wi07'05f:D ciuMir^AL.caDi
<' Th. prnc,ic=l et!=c,> ot .1.=
issssf ; is~...o aunin bccaust ol .he .va.lab.h.y o.

nlTl crime bn. ,dius.able .o .b, inaivi.hni .dc.crrcncc a..>l .cb.bili...i..Mj5cco„d, maT^^c.iv.s o[ a j ^ 'X j
WTcRSa, i„clu<b„g a ..gi..f.c.a.,. narrow.ng of '

bccw.cn wba, pco,,.c say.,l,cy bc>,c^c3„d ^ M
,|,c cnlorccmclu ol 5CX ortcmc laws woul.l bcco,.>c easier P'"'" V ,

,nd nrnressinr of scx offendcn would become more ceriam and cqu

~crrnTtmrc(Kl<rwmnn DC scrvcu. ..-b -
bccwccnwba, people say.,I,eybe>,e^c3„d.-^^^^^
,|,e enlorcemelu ol scx orteme laws would bcco,.>e easier P'"'"
l.on aiul processing oC sex offenders woul<l becomc more ccr.ain eqn
without sacrificing the flexibility needed for individual eases.

Much rcmaitis to bo done. Wc need to know mtich more «
offenders, their motivations and characteristics, iheir ^ '
their amenability lo treatment, and their response to 7^
I'lves and othel Accunte statistics must be kept
noted and projected and appropriate adjustments can be "ladc nthe cnt
criminal justicc system. Other disciplines, such as
be drafted to help so that amassive, coordinated, mformed approach
be taken to the entire subject. „ ,• The studies already begun should be cotiLinued We cannot a!^r
to let the substantive criminal law slumber for another centu^r and a
half in Missouri But it will surely do so unless thcre_.s_jQm£.pcnnancni.
compact body charBed_wilh_diiL.CQnUIiuinE_rcspQnS!blliiy--oE--e0^ifpb^nn;;rrrc;iew,^an,l_rea,ig„men< .ofmafadjn^

urc The committcc-s work has '>«" ;
b:.rit should be regarded as only an interim
never be fitiisl.cd. "The end of any great entcrpr.sc should
beginning."'®

,4 0.her Eovernmen,. l„ve cffce.ivcl, cr,rlo,ri ...d. . bod,. Po.nd.
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ArrrNnix: A

HISTOfirCAI, UF.V'IKW OF MISSOUIU I.AWS
RF.I.AI INO TO CKK TAIN SEXUAi. Ol-I-KNST.S

A. Ratk

Territorial l.iw pimijlieil ihe forcible "carn.Tl ktnmlcrlDc" nf ^ny
woman liy c.iiiranmi "to l)c jierroiiMCii liy ilir iiiosi skiliriil |)Jiyiiciaii .ii the rxpciisc
of ilie icniKjry, in r.ijc the paiiy <oiivi(ic(l ih;i|| imc li.ivc iiifficiciit nmnfiiy
to jjay ilic jstiic ami lujit. " i N(o, Ierr. i .iw}. Nov. -1. I80fl. ;ii 507. 5 R Tlic
sninc jHiiiisliinriM was pic«ribc.J for jl.ivri. 1,1. ai 323. 5 35, htissnnri cnarittl ilic
uinc law f§ y. at L'83. RS.Mo ISl'i) ilioulv after gaininn siatcliooil, wiili .i new
JCition If) tnakiiiR it an ..Ift-nse i.. "tanially know and \l>me any ft ninlc cl.ilii
iitnlrr ilie a(;e of H) years." Miswiiri's l.nw provi.lcd for laiiraiicm of slaves (or
rajjc or aiicfn|ned rape of a wliite petion.

Srciloii 23. .It 170. USNfij 1835 tovered (orcihlc and siatttiory rape in
esicniially the same language as tlie cnnrnt sinmie, § yjOMGi). RSMt» 19G9,
excepc for tlie cluld'j aye and the piinislinieni. The siatiitc prnliiljitj •'car
nally and nrtlawfiilly knowing any feni.ilc cliihl nndcr the age of
yean, or . . . forcibly ravishing' any wontan of t)ie ige of yc.irs or up
ward." Under the 1835 law. tlie piinislnnent for witiics xvas inij)ri$onincni for
not less than 5 years. Kor any ncfp-o or inulatio who raped or .itteninted tn rape
a white fem.Tle, or forced or aiteinpicil to force lier to inan7 him, or "defiled"
or aiiempied to "defile" or take lier .iway for prostitution or concnliinaL'c tlie
[)iinishnicnt was castiation. § 28. at 170 71, KSMo I8J5. In 1879. [lie Icpislunire
raised the age of consent to 12 years and cliatiKnl the piinislnnent for i.i!>c for
all offenders to death or not less than ."i years imprisoninent "in the discretioti
of ilie jury.' § 7253. RSMo 1879. The 3^^ of ronseiu waj^jncreascd to M ye.irs
"? 188v (S J'SO. RSNfo 1889). to I5_)car$_ijir.lijl3 (Mo. I..iws 191.1 :it 219
§ 2). a.iiLiiLJMeiijJnJO^ (Nfo. I.aws 1921, .H L'8la. 5 I). (:apilal nnnislimcnt.
abuliifieil in 1917, \^s restored by Mo, Laws 1919. I'.x. Sess.. ai 779. § I.

n. Sono.vtY
Missouri's sodomy staiiite. § 5r,3 250. RSMo I9fi9, is essentially the same

as § 7. at 206. RSNfo 1835, Tbe pnnishmeni. initially not less than 10 years
imprisonment, was rertticed in 1879 ro not less than 2 ye.irs iin[>risonment. The
present words "with ilie sexual orRans or wiili the month" were atldeil by Mo.
Laws 1911. at 198. § I. The siaimc provides thai "[ejvcry person wbo shall be
convictetl of the detestable anil abominable crime against n.itiirc. cnminiiied with
mankind or with beast, with the sexual orqaits or with the moiiih. sIi.tII be
punished by imprisontnent in the pcnitentiarV not less than 2 years." § 5G3.230,
RSMo 19C9.

C. Rape of a Dbuccfo Victim
§ 559.270. RSMo 19(30. provides that
[ejvery person who shall have carnal knowledge of any woman above tbe
age of N yean, without her consent, by administering lo her any sub
stance or litpiiti which shall iirodnce sncli imbecility of mind or weak-
new of bo<ly as to prevent eff^cctual resistance, shall, upon conviLtion be
adjtidge<| Ruilty of rape, and be pnnished by imprisonment in the
penitentiary for a term not less than 5 years.

This law is identical to S 24. at 170. R.SNfo 1835. except thai the latter
statute set the victim's a^e at 10 years. The victitn's ape was raised to 12 years
in 1879 {S 125-1, RSMo 1879). and lo 1-1 yean in 1889 (§ 3181. RSNfo 1889). U is
doubtful that this statute is enforcect. No conviction under it has ever readied an
appellate court.

D. Forcino a Woman to Marby
§ 559.280. RSMo 19fi9. provides that
[elvery penon who shall take any woman unlawfully agaiiisi her will, anil
by force, menace or duress, compel her to marrv bin». or lo marry any
other penon. or to be defiled, upon conviction thereof shall be |><iiushc(J
by imprisonment in the peiiiteniiary not less than 3 yean.

This statute is identical to the original enacttiieiii except lhai formerly ihc

SYMnosiUM-rnorosF.i) ciuahn^il code

punishment was not less lhan 3 or more than 10 years imprisonment. S 25. at
170, RSMt) 1835. This iiaiiite m.iy have l>een ovejiookcd in 1913 when the anti-
prostitution siaiutes were passetl. A similar provision, in the chapter on oflenses
against morals. § SM.OlO, RSMo 19C9. makes it a mixed felony, ptmishable
by a term of two to live years in prison, (or any person to. inlet alia, take or
detain a (eniak- with intent lo compel her by force, threats. tnetJace or duress
10 m.Trry him or lo marry any other person or be defiletl."

We fii'il no siainte ever enatietl in Missouri making "shotgun marriages
of males unlawful.

F.. AnntJcrioM of a Woman llNnr.R 18 Years of Ace
It is a felony punishable i»y iinprisonmetu un to five years lo take away

any female under ibe age of 18 years (mm her fnilier. nioiher, guardian or other
iieisun having the legal charge of her peisun. cither (or the pnr|)ose o( prostitu
tion or conriibinage.' § 559.290. KS^^o 1909. Stibject to ibe same punishment
is "the father, mother, guaidiaii <ir other person, having the legal charge of
lier person who jbaH'consent t'> the same." IJ. I be statute is unchanged since
§ 27. at 170, RSMo Ifl35, was enacted.

F. GiMRniAN Df.fii.inc Ward
This itatute provitles th.it
(i)f any guardian of any female under the age of IS years, or any other
person to whose care or protection any such female shall have been
confideil, shall dr(iic her. by carnally knowing her. while she remains
in bis care, custody or etnploymetii, he shall, in cases not oihefwise
provitled for. he punished by imj>ri50nmcnt in the penitentiary not
exceeding 5 years, or by imprisonmeni in the county jad not exceetling
one year and a fine not less than JIOO.

5 559.320. R.SNfo 19(19. When (irsi' passctl the punishment was not less lhan 2
years iinprisorunent or a fine of J500 or both, S 9. at 207, RSMo 1835.

r.. SEnurriON Undfr 1'romije of Marriack
This statute was |>asscd in 1879 and provided thai "(i]f any person shall,

under protnise of marriage, seducc or tlcbauch any tinmarried female of good
repute, uniler iweniy-one years of age. he shall be deemetl guilty of a felony
and imprisoneil in the penitentiary for nol less than 2 nor more lhan 5 y '̂rs
or fined tiot over Jl.nOd. rroseciition was barred if the acctised married the
girl before judgment. § 1259, RSMo 1879. The female's age was lowered lo 18
in 1889. § 31ftr., RSMo 1889. It was increased to 21 years by Mo. Laws 1897, at
106. § 1. In 1907 llie latter half of the statute was amendetl to read as follows;

Ibjut. if before ihe jury is sworn to iry the ilefendani upon an indictment
or information, he shall marry the woman ll»us setlucetl, it shall be a
bar to any fiiriher prosecution of the oKense. bui an offer to marry tbe
female seduced by the party cl>argcfl shall constitute no defense (o
such prosecution; and in all cases where the defendant marries tbe woman
seduced the case shall be dismissed at ihe defendant's coit.s. and in no
event shall the state or coiinty be adjudged to pay, or pay, any cost
made or incurred by ihe defendant when said cause has been dismissed

Nfo. LAwri"o7. ai 229 30. §1. §559.310. RSMo 1969, is identical. §516.340. RSNfo
1969, provides that tbe complaining witness's evidence as to the protnise of
marriage "nuisl be corroborated lo the same extent recjuired of ti»c principal
witness in perjury."

M. Carnai, ICnowuedce of Female OmvEFN Acfj 16 and 18
This stattue provides thai "[i]f any person over tbe age of 17 years shall

have carnal knowledge of any unmarried female, of previously chaste character,
between the ages of 16 and 18 years of age. he shall be dcemd guiliy of a
and cither imprisoneil in the ueriitenliary for 2 yean, or finctl from }100 to
J500. or held in the county jail for nol less tban 1 but not over 5 utonths. or
be subjectetl both lo the jail and fine penalties "in the discretion of
§ 559.300, RSMo 1969. 'Ihe first enactment was Mo. Laws 1895, ai M9. 5 '•
N(o Laws 1913. at 219. § 2 raised ihe male's age from 16 to-17. the mtntmum
female's age from II to 15, and increased the penitenliary conluiemcnt lo nol
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^ * T''^ IcRijIattire rai^M the mlnimmn female's ace lo IGin 19.1, biti fai'cl 10 itucri the chariRcj regarding il>c inalc'j age and tlic punish-
mcni that had been made in 1013. Mo. Law, 1021. ai 1 The
c0rrecic(t in H35I. RSMo 1059. i I'c itatuic was

I. Anui.TFRy Ann Gross LcwDNr-ss
The prcsetii bw. § 503.150. RSMo 1900. is jubstaniially nnchancctl since

enacimcni. the original act punished any person living in "a siaie of odcm
an.J noforto.is or fornicaiion" or gtiiltv of ••opeu Icwdneu, or ivny
noiono.ij act of public indecency grossly scandalous, and tending to debanch
the inorals and manners of the people." 5 77, at 30fi, RSMo 1825. The |)cn.-»ltv
was iRhi; a fine of noi over Jl'OO or not over one year in jail or both "al
lon,tpla^ Present

(elvery person who shall live in a stale of open and notorious adulterv,
and every man and woman, one or both of whom are married, and not
to each other who shall lewdly and lasciviously abide ami cohabit with
each oiher, and every person, ni.itricd or unmarried, who shall be imlliy
of open, gross iewdness or lascivious behavior, or any open and notoriouj
act of Dublic indecency, jroisly scandalous, shall, on conviction, be
aujuilged giiilty of a niisdemeanor.

5563.150, RSNfo 1060. It is wid that the Jtaiute contains five separate offenses-
finding them, however, is similar to identifying faces hidden in a nature draw
ing entitlmg one to a chance for a Shetland pony. Those unable to find the

amwer

The court in State v Bamei. 256 S.W. 49C, (Si. L. Mo. App. 1923). said (hat
It IS not the oTSject of the statuie to establish a censorship over the morals
of the people, nor lo forbid the violation of the seventh coinman<l-
menL . . . Its evident object was not to forbid arid punish furtive illicit
interviews between the sexes, however fretnient and habimal iheir
occurrence, but only lo make such acts punishable aj it plainly designates:
acts which neceuarily tend by their openness and notoriety, or by their
publicity, lo debase and lower the jtanilard of public morals

rd. at -598.

found technical grounds for reversing convictions under § 563.150. As a result, discouraged prosecutors abandoned at
tempts to enforce it. Appellate courts have decided less than 10 cases in the
last 50 years. In the last reported case, 20 years ago, the court reversed a convic
tion. having found that sex in a cemetcr^ at 2;35 A.M., alihoiigh near a tlrfve-
way used by ihe public during Uie day. was not sex in a "public" place. State
v. Metje, 260 S.W.2d 128^ ^Sl L. ^^o. App. 1054). It is not a crime to arrange
lurtive. Illicit interviews' m a mo<iern tourist cabin. State v. Parter. 233 Nfo

App. 1037. 128 S.W.2d 288 (Spr. Ct. App. 1939), or in an old log cabin withotil
windovn lined rnside with clapboards, and the doors dosed. State v. PhiiUns
i9 ^fo. App. 325 (5l L. Ct. App. 1092). '

J. Co^rrRIBlmNc to ntc DELiNQueNCY of a Citru>

'"''j"' moit recent one. § 559.3CORSMo 1969, enacted in 1059, provide* that
[a]ny person who encourages, aids or causes a child under 17 years of age
to commit any act or engage in any conduct which would be injurious
to the child j wonli or liealtJi or who conimiij any act or omics ihe
performance of any duty which contributes to, causes or tends to causc a
chilli under the age of 17 years to come within the provisions of [the
juvenile cotirt s laws), shall be punished by imprisonment in tlte county
jail for a term not exceeding 6 months or by a fine, not exceeding five
hundred dollan or by both. . , .

The court, however, "may impose conditions upon a person found griilty under
this section and so long as such person complies to ihe satisfaction of the court
the sentence imposed may be suspended." § 559.3G0. RSSfo I960. This provision
IS probably directed toward parents.

SYAfPOSlUM-PROrOSED CRIMINAL CODE

K. NfoLcrriNC NfiNOR with Immoral Intent
§ 503.160. RSMo 1960, enacted in 19-19. provides for imprisonment in

the penitentiary for a tenn of not more tJun 5 years, or a jail sentence of not
over one year, or fine of S500. or both, for

[a)ny person who in the presence of any minor shall Indulge tn any
degrading, lewd, immoral or vicious habits or practices; or who shall
take indecent or improper liberties with luch minor; or who shall
publicly expose his or her person to such minor in an obscene or in-
dccent manner; or who shall by lanniage. sign or touching such n»innr
suggest or refer lo any immoral, lewd, lascivious or indecent act; or who
sJiall detain or divert sucJi minor with intent to perpetrate any of the
aforesaid acts ....

Intent is not an essential clement of the crime and consent is noi a defense.
A "minor" is any peison under the age of 21 yean. State v. Chappie. •<62 S.W.2d
707 Mo. 1971). Because the statute proscribes all types of sexJial offenset.
inclucling rape. $o<loniv. toudiing, indecent exposure, and even mere mention
of sexual intercourse, tlie tnic "age of cojisent" in Missouri is 21 years.

^v.


