Immediately following the above reference to sex deviates, the writer seeks to refashion the
law’s perspective on these perpetrators and empathetically recommends recognition of these
sex oﬁ‘enders as “minorities:”

‘More than anything else, [reform must come from] more understandmg and
\tolerance of all of the diverse minorities that make up our society."!

‘Kinsex Reports Authority for Missouri “Sex Offenses”

Pre-l9‘50 the only lawful sexual congress between the sexes was heterosexual coitus in
mamage Asa protectlon for marriage, all other sexual contacts were illegal, but significant
penal 1'1ev1510ns in existing Missouri common law (based on the principles of the Old and New
Testaments) were changed based on other authorities. Judge Richardson, in his 26-page
secuon on Sex Offenses in the Missouri Law Review, gives a glimpse of his new authority: Of
75 footnotes Judge Richardson cites directly to The Kinsey Reports 14 times, roughly 20% of
his overa]l authorities. Dr. Judith Reisman reviewed the collection of additional authorities
cited i m Judge Richardson’s sex offense section and estimated that roughly 90 per cent of the
sex sc1ence citations are to Kinsey or Kinsey disciples.

In addmon, a preliminary review of the 29 citations to law reviews in Richardson's article
found that over 50% of these law reviews also relied on Kinsey. In fact, as with Richardson,
these law reviews repeated the same phrases, numbers and claims from the Kinsey Reports
now dxscredlted data. The direct quotes appear below. All Kinsey data cited to are false.

1. [T]he good people...speaking through their legislatures, are as yet unwilling to grant sexual
llbertles to their neighbors which, at least according to Dr. Kinsey, they allow themselves.'

2. But neither our criminal laws nor our publicly-voiced moral codes as to impermissible conduct are
obeyed by a substantial segment of society. Kinsey reported in 1948 as to males and in 1953 as to
females that about one-half of all married males and about one-quarter of all married females
commit at least one adulterous act, and one out of every six females who did not do so at least
wanted to or considered."

3. There is a high incidence of premarital sex (fornication) in the United States, even though it is
prohxblted, at least when indulged in “openly and notoriously,” in ail but about 10 states including
Missouri [cite omitted here]. “The president of a mid-western university recently remarked that
three things are essential for a happy and alert university: parking for the faculty, athletics for the
alumni, and most important, sex for the students™[cite omitted here]. It is estimated that there are
about 2,600,000 men and 1,400,000 women who are excluswely homosexual in the United States
[clte omitted here]. This means that almost everyone in the United States could at one time or
another during his life have been convicted of a felony for a sexual offense or, at least, that
everyone has violated his avowed moral code. “Not one in a million such episodes is likely to be

U g4, 373,
2 Id., 371, citing G. Mueller, Legal Regulations of Sexual Conduct 16 (1961)
B, 375 at fn 8, citing A. Kinsey, W. Pomeroy & C. Martin, Sexual Behavior in the Human Male 585 (1948)
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discovered, none in a hundred million prosecuted.[cite omitted here—see Kinsey’s Male Volume,
pp. 391-392.1.%

4. Much of any code of sexual offenses i isan “inevitable fusion of secular law and religious belief.”
[cltmg Gebhard, Kinsey’s associate].

5. [M]ales far outnumber females in the commission of crime. Sexual offenses committed by females
are\so rare that the studies of the Kinsey Institute excluded them.'®

6. Puberty in the female is that age at which she is capable of bearing children. The majority of
chnldren under 12 are prepubescent; they have “not developed pubic, hair, breast enlargement and
other adult sexual characteristics that are sexually attractive to ordinary men.”

7. [F]‘ew adult male homosexuals seem particularly interested in boys under 12; rather, they seek
only adolescent or young adult males.'®

8. Ma’ny studies have been made on the increasing numbers of teenagers who have had consensual

heterosexual or homosexual experiences. '

9. Kmsey s earlier studies may now be outdated. Even then he found that of girls born in the 1920’s,
30 percent had petted to orgasm in their teens.?

10. Other studies, including those of Kinsey, indicate that many young people have one or more
homosexual experiences in their teens; those experiences are generally purely experimental and do
not persist in adulthood.”!

1. Thle story is told of a man who met a good-looking girl given to heavy cosmetics, high heels, tight
dresses provocative mannerisms, and a propensity for drink and sexual banter. The anticipated
sequence of events occurred. When he next saw her on the “witness stand in court, they had
braided her hair in pigtails and given her a rag doll to hold.”?

12. Th1e Kinsey Institute found it necessary and appropriate to classify sex offenders by types. One of
the variables was the age of the victim. Another was whether force had been used. Obvxously, the
younger the child the more difficult it is to say whether force was used.? [this amazing claim has
been used to substantially undermine protections to small children and punishment for their
abusers]

" 1d., 375, fn 8, citing directly to Kinsey’s “Male” and “Female” volume, and citing to secondary sources which
themselves cite Kinsey (Time, Oct. 31, 1969 at 56; Rodell, Our Unlovable Sex Laws, Trans-Action, May 1965,
at 36).

'3 Id., fn 11, citing P. Gebhard, J. Gagnon, W. Pomeroy & C. Christenson, Sex Offenders 3 (1965)

16 /d. at379, fn 23, citing Gebhard.

'7 Id. at 382, fn 31, citing Gebhard.

18 Id., fn 32, citing Gebhard.

' Id., fn 33, citing Kinsey.

20 Id. 3

2 ‘

2 Id., fn 34, citing Gebhard.

B at 383, fn35, citing Gebhard.
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13. The Kinsey Institute did not attempt to study sex offenders under 16 years of age...the human
female is equally ready for adulthood at age 16.*

14. thtle agreement exists among legal and psychiatric experts as to what may properly be regarded
as sex offenses or as to what punishment sex offenders should face.”

In the }1973 article, Judge Richardson made many legal and social references to psychiatrist
Benjan'ilin Karpman’s work providing additional evidence that those who are not

scientists” rely almost exclusively upon Kinsey’s data for their statistical claims of what is
normal! sexual conduct. Karpman cited Kinsey at least 33 times compared to Freud's 9
citations. Karpman, a Freudian psychiatrist, also citied Freud’s discredited “Oedipus
complex” as evidence of the need to relax Missouri highly protective sex laws. Karpman also
refers to ALI-MPC authors/advisors Ploscowe, Tappan, Guttmacher, (and others) all fully
supportive of the Kinsey Reports claims of what constitutes normal human sexuality.2®

; Rape
|

Based on the guidance of the MPC, crime is graded by “age” and “use of force.” The
Missouri Committee redefined the “principal sex offenses (rape, sodomy, sexual abuse, and
mdecerilt exposure) as eleven separate crimes in the new criminal code for the “purpose of
grading the punishment™” according to the use of forcible compulsion, the capacxty or
mcapaclty of the victim to consent, the age of the victim, and the age of the actor.”® As in the
concem expressed earlier by Judge Richardson for using “emotionally charged” words like
‘mmontles” and “rapists,” the Missouri Committee weaves a complex pattern of change
accomphshed by recasting established understanding of criminal conduct, aided with the use
of new scientific terminology to justify the significant changes in sex offenses.

The focus of this and the next section is rape and child abuse. The 1949 rape statute at
common law, held that convicted rapists in Missouri could receive death or imprisonment for
not less than two years at the discretion of the jury. The following 1949 rape law provides an
example of the simplicity of the common law:

- Every person who shall be convicted of rape, either by carnally and
- unlawfully knowing any female child under the age of 16 years, or by
- forcibly ravishing any woman of 16 years or upward, shall suffer death, or

| be punished by i m:pnsonment in the penitentiary for not less than two years,
m the discretion of the jury.?’

The fact that the Kinsey Reports found not one real rape in the 4,441 interviews with women
for the Female Report began to have legislative significance through the ALI-MPC and state
penal code revisions like Missouri’s. According to the Kinsey Reports, rape was only a

% . at 384, 39, citing Gebhard.
5. at 391, fn 68, citing Gebhard.
% Karpman B. 1954. The Sexual Offender and His Offenses. New York: TheJulian Press, Inc.
7 1d,, 377, 392.
28 Id
» Miss9uri Revised Statutes, 559.260, 1949.
|
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problem if excessive force was used. Following the MPC’s reliance on the Kinsey Reports
and the Missouri Committee’s reliance on the MPC, the Missouri “revisers” refashioned rape
into “forcible compulsion.” In Addenda Ilis the preliminary draft presenting the classification
for the/new terms for rape based on the victim’s age.

The logic in devaluing rape by rewording and penalty reduction, begins with the Kinsey
Reports’ flawed “scientific” findings on what is “normal” sexuality:

¢ | The Reports claimed to find that Americans were sexually active prior to marriage and
that 50 percent of American women in 1940-50s were not virgins when they married.
(Illegitimacy rates, venereal disease rates, etc., from this period do not support this
claim.)

e 'Laws prohibiting fornication were considered archaic because the Kinsey Reports’
findings deemed it common and normal and eventually it became legitimate and legal.

e If women were giving away their virginity prior to marriage as the Kinsey Reports
claimed, then they no longer required the protections of stringent rape laws and
| penalties.

o | Amid the high levels of fornication reported by the Kinsey Reports, whether the
' woman had consented, or was raped becomes harder to determine unless she resisted
* and the evidence of beating is sufficient to see bodily damage or she is dead.

Rape is downgraded to first-degree sexual assauit when the victim cannot demonstrate
“forcible compulsion” by specific injuries.3’ “The Code reserves that term [rape] for
the most heinous sexual offender.”"

"MissQun law extends, by a separate statutory rape statute, the period of protection an
additional two years for young women of previously chaste character. Being of "previously
chaste character” means simply that the young woman was a virgin prior to the act
cha:ge]d...lf the state establishes that the young woman was of "previously chaste character,"
the same protection given a female under the age sixteen is applicable--i.e., both the consent
of the i)rosecutnx and the use of force are immaterial.”

| Admissibility of Character Evidence in Rape Prosecutions in Missouri.

‘ Missouri Law Review, vol. 41, 1976, p. 512.

Lesseri degrees of the once sure, swift and absolute rape law and penalties were relegated to
second-degree assault, statutory rape, or child molestation. Employing the new “assault”
terms,{explain the Missouri “revisers” were out of concern for the reputation of the rapist.

| The label “rapist” is a damaging one and should not be used in the statutory
| non-consent cases, e.g. where a fully consentin § and often fully developed
" and promiscuous social companion is involved.

30 Sectlon 559.040 Sexual Assault in the First Degree. Missouri Revised Statutes, 1978.
3 Sectxon 566.040 Sexual Assault. Comment to 1973 Proposed Code. Vernon’s Annotated Missouri Statutes,
2000, 332
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The modern “revisers” define their “non-consent” cases e.g., their “fully consenting” and
“fully developed” example of a “promiscuous social companion” as a 12 or 13-year old child.
Parroting the Kinsey data they explain that the Committee:

selected under age 12 as the critical age for the heaviest penalties for rape,
sodomy, and sexual abuse in the first degree for a number of

reasons. .. Usually the child who has reached puberty is more sexually and
emotionally mature, more wise in the ways of the world, and more physically
capable of resisting sexual advances. The chances of persisting psychological
or physical harm from the assault are considerably reduced. A substantial
number of these young people have had sexual experience of one kind or
another. (Cited to Kinsey’s Male and Female Volumes) 3

' Relynlg on the fraudulent Kinsey data, Richardson urged Missouri law to place the burden on
the v1ct1m to prove use of force, assigning degrees of wrong based on age. As in the Model
Penal ,Code, the age of consent could be seen by some to be age 10. By using the process of
comp{omlse, the Missouri Committee was able to move the age of consent to under age 14;
and grading any sex offense as serious required the victim be under 12 years old. Rape ofa
girl 14 or older by an offender under 21 was redefined, as in the Kinsey canon, as a kind of
peer siex play, less traumatic for the child victim than rape by an adult. Under the reformed
Missouri law, there is no criminal restriction on young adults between the ages of 14 and 20.

The law recognizes an adolescent’s immaturity in making decisions about where they will

live, whether they will go to school, and their health needs; but no protections at law are
afforded for these adolescents who are vulnerable to physical and emotional disease and
dysfunction that result from early sexual exposure. Those protections were removed based on
Kinseyan fraud that distorted normal sexual need and practice. The Kinsey Reports deny that
children need this essential protection:

Dr. Judlth Reisman revealed in 1981 that the child data in the Kinsey Reports is drawn from
pedophﬂe experiences with young boys, some as young as 2 months of age.>* Upon these
data, Tthe Kinsey Reports claimed to find that “normal” children are venereal beings from birth
with sexual capacities and desires. These highly irregular, illegal and unscientific data were
relied upon by the Missouri authors, who cite directly to Kinsey’s second volume as their

authonty, to blame their 12-year-old victim for not properly “resisting” her or his predator.

The r=invented term used to spare the reputation of the predator is that of “actor.” Indeed, a
prehmmary review of the terms used in the Symposium report finds “actor” (meaning only
one who plays a part) to be regularly substituted for predator, offender, criminal or any other
objectlvely pejorative term identifying the crimes one has committed.

32 Sectlon 566.040 Sexual assault. Comment to 1973 Proposed Code. Vernon’s Annotated Missouri Statutes,
2000.

3 Rxcl‘lardson, supra., p. 381-382,

3 Kmsey, Pomeroy, Martin, 1948. Sexual Behavior in the Human Male. Table 34, p. 180.
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Child Sexual Abuse: Missouri’s Lost Legacy, The Protection of Minors

Pnor to the criminal code reform adopted in 1979, Missouri laws prov1ded the potential for
harsh penaltxes for those preying on women or children. For example, a minor was still
regarded as any person under the age of 21 years (State v. Chapple, 462 S.W.2d. 707 (Mo.
1971)‘ The Appendix A to the Symposxum, “A Historical Review of Missouri Laws,”

mcluded the fo]lowmg citation by symposium author Judge Orville Richardson regarding
Mlssoun ‘minors,” Pre-Kinsey and pre-ALI-MPC law indicates Missouri’s vigilant protection
for mmors the weaker and more vulnerable of the state.

K. Molesting Minor With Immoral Intent: § 563.160. RSMo 1969,
enacted in 1949, provides for imprisonment in the penitentiary for a term of

not more than 5 years, or a jail sentence of not over one year, or fine of $500,
or both for

[a]ny person who in the presence of any minor shall indulge in any
degrading, lewd, immoral or vicious habits or practices; or who shall
take indecent or improper liberties with such minor; or who shall
publicly expose his or her person to such minor in an obscene or
indecent manner; or who shall by language, sign or touching such
minor suggest or refer to any immoral, lewd, lascivious or indecent act
or who shall detain or divert such minor with intent to perpetrate any
of the aforesaid acts. . . .

| Intent is not an essential element of the crime and consent is not a

i defense. A “minor” is any person under the age of21 years. Because
‘ the statute proscribes all types of sexual offenses including rape,

E sodomy, touching, indecent exposure, and even mere mention of

| sexual intercourse, the true "age of consent" in Missouri is 21

years. (Emphasis added).

!

As wcf)uld be expected from a cadre of state leaders crafting sex laws not based on a normal

model, but a sexually deviant model, the Symposium writers continued to show decreasing
regard at law for the plight of child victims, (miscast as sexual beings accordmg to the Kinsey
Reports) and sympathy for their abusers having been seduced by the child’s “normal” desires.

l . Sexual intercourse with incapacitated persons and those 12 or 13 years of age
| should not carry as severe a penalty [as forcible acts and those against children
. under 12], especially where mistake as to age is no defense and the victim may
f have not only consented but deliberately solicited the sexual act.*®

Asis pvident from the consenting age of 21 in 1949, Missouri law sought to safeguard
children against any irresponsible sexual exposure. Thirty years passed before Missouri

3 chhardson, 0. 1973. Sexual offenses under the proposed Missouri Criminal Code. Missouri Law Review,
38(3) Columbla University of Missouri Law School, p. 397.
% Id. ‘
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jurists and then lawmakers finally accepted the Kinsey Reports, through the ALI-MPC, as the
latest in objective sex science. Missouri law today carries the assumption that children are
sexual from birth and entitled to unfettered sexual expression early in life, and predators are
not to be held to such “obsolete, vague, deficient,” standards for doing what the Kinsey
Reports says is normal.

Pre-1950 Missouri law held that those who talked about or displayed sexual materials to
children as taking “indecent” and “improper liberties. ..degrading [by] immoral or vicious
habits.. .practices...such a minor.” Were this standard still upheld in Missouri, pornography
and modern sex education would be wholly illegal under the pre 1973 laws. Playboy
magazine first published in December 1953, would also be illegal to disseminate in any

college near a “minor” under age 21. It is clear that such laws would threaten the existence of
the burgeoning sex industry today.

i
¢

Prior to 1970, before Missouri’s revised criminal code, a child’s consent to sex could not be
obtair‘lzed “under the age of 16.” This allowed judges the leeway based on the evidence
presented to determine that in some cases a 16-year-old might have given consent in a
“Romeo and Juliet” kind of scenario. In other less poetic circumstances, Lotharios were
deterred by the threat of the potential penalg)( of death--or imprisonment for not less than two
years—'-for sex with someone under age 16.3

Changes in Age of Consent.

The ﬁinmy—bued ALI-MPC guided Missouri to reduce the age of consent to 14, ranking rape
(new definition being forcible compulsion) as a Class B felony (Maximum imprisonment
excee!ds 10 years and is less than 20). So rape of a 14-year-old became a class A felony (20
years 'to life) only when “serious physical injury” was inflicted or a deadly weapon was
displayed in a “threatening manner.”*® Adult sex with a 14-year-old was re-named “sexual
assault in the first degree” instead of “rape.” In keeping with Kinsey’s alleged “findings of
the harmlessness of adult sex with children” this was ranked as a lesser class C felony
(maximum imprisonment 10 years).

Note ]‘that although a child under 14 could not legally consent to sex, her age is the criteria for
“grad[ing” her responsibility and lessening the seriousness of the violation based on the justice
professional’s view that by age 12 one is worldly wise. For example, a Class A misdemeanor,
sexual abuse in the second degree (MO Rev. Stat. 566.110, 1986) applies to a predator who
“subjécts another person to whom he is not married to sexual contact, when the other person
(child) is incapacitated or twelve or thirteen years old.”

Redefining a sex crime or reducing a penalty based on the victim’s age was justified by the
Kinsey Report’s construct of ‘juvenile sexual entitlement.” The burden of proof of harm was
now placed on the victim to prove she or he did not “consent.” This concept of “consent,”
unkmf)wn in the common law for criminal behaviors, (addressed more extensively in the first
section) is setting alarming precedents. A victim’s burden of proof could extend to his/her

7 Sectiion 559.260 Rape, punishment. Missouri Revised Statutes, 1949.
38 Section 566.030 Rape. Missouri Revised Statutes, 1978.
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death resulting from “rough sex.” In the “rough sex™ defense, the “actor” (rapist-murder)
under the new code says the “complainant” (victim) consented to the “rough sex” and died in
the act The victim, now dead, cannot defend and the rapist-murderer potentially can avoid
recexvmg a conviction or penalty for murder.

This hlappened in Missouri. According to the St. Louis Post Dispatch, Dennis Bulloch was
tried for first-degree murder in June 1987 insisting that his wife had died acc1dentally during a
game of sexual bondage. Her nude body was found in the smoldering ruins of her home,
gagged and bound to a chair with more than 76 feet of tape. Bulloch said he had been drunk
at the time and must have passed out when his wife died. He said he had later set fire to the
house|and to his dead wife, to disguise the nature of her death. The state asked for the death
penalty It would seem that the claim of “rough sex” and a claim of drunkenness got Bulloch
conwgted of involuntary manslaughter. He received a seven-year prison sentence for his part
in the “game” but Julia Miller Bulloch lost her life and received no justice.*

! Kinsey Influences Laws pre-empted by Supreme Court

0,3 the 52 laws targeted for change by Ernst and Loth in 1948, each and every ope that was
current on Missouri books was indeed changed by the criminal code revision. Laws such as
“1mpamng morals, “nudist camps,” and “obscenity” had already been altered by Supreme
Court decisions.

Althoﬁgh our pilot study has been limited in scope, the criminal code revisions have had a
ripple|effect on criminal and civil procedures. As an author of a 1980 University of Missouri
Kansas City Law Review article points out regarding the entire criminal justice system:

Although the code is largely substantive in nature, it touches so intimately
on procedural aspects that it warrants this initial recognition. In addition,
its adoption spawned subsidiary changes such as the new Missouri

| Approved Instructions in criminal cases and Missouri Approved Charges,
Criminal. Preliminary mention also should be made that the Supreme
Court of Missouri ordered a large-scale revision of its rules pertaining to
criminal matters.*

Missouri Criminal Penalties

For the year 1979 when the MPC took effect (confirming dates):

Class A felony- life imprisonment or twenty years or more

Class B felony - maximum imprisonment exceeds ten years but is less than twenty

Class C felony - if the maximum imprisonment is ten years

Class D felony -if the maximum imprisonment is less than ten years;

Class A misdemeanor - if imprisonment exceeds six months in jail; fine not to exceed one
thousand dollars

39 Mary E. Chollet, “3 Bulloch Charges Are Upheld By Judge,” St. Louis Post Dispatch, April 12, 1988.
40 Popper, R. 1980. Recent developments in Missouri: Criminal Law (The Sixth Amendment). UMKC Law
Review, 48(4). Kansas City: UMKC Law School, 602.
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= Class B misdemeanor - - if imprisonment exceeds thirty days but is not more than six months;
 fine not to exceed five hundred dollars
» . Class C misdemeanor - if imprisonment is thirty days or less; fine not to exceed three hundred
dollars.

! Conclusion: Missouri’s Women & Children Today

Contrary to the Symposium’s sumnmary remarks that “the Proposed Code would make no
essential change in most respects in the present Missouri law of sexual offenses,™" the new
Code mdeed made “substantive changes” in most laws on Missouri Sexual Offenses. In fact,
the new code is unrecognizable as a successor to Missouri’s pre-Kinsey child protection
statutes. The 2000 edition of Vernon's Annotated Missouri Statutes includes “Comment to
1973 Proposed Code” in each subsection. Chapter 566 Sex Offenses cites the ALI Model
Penal iCode in virtually every comment pertaining to the sex crimes reviewed, thus directly
connectmg the Kinsey Reports--in which the ALI Code was grounded--to most current
Mlssoun laws on sexual matters. These facts regarding the scientific fraud that undergird the
Missouri Criminal Code related to Sexual Offenses need to be brought to the attention of state
leaders and legislators invested with the authority to redress the use of Kinsey’s fraudulent
scientific “data” in reducing or eliminating protections and remedies at law for Missouri
women and children.

41 Richardson, supra., p. 392.
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Missouri Rape Laws: A Comparative Analysis

1949-1986-2000

1949 Missouri Revised Statute

1986 Missouri Revised Statute

2000 Missouri Revised Statute

Rape. 559.260. “Every person
who shall be conwcted of rape,
either by carnally and unlawfully
knowing any fema|e| under the
age of sixteen years, or by
forcibly ravishing any woman of
the age of sixteen yéars or
upward, shall sufferideath, or be
punished by imprisonment in the
penitentiary for not less than two
years, in the discretion of the
jury.”

559.300 Carnal knowledge of
female between ages of 16 and
18. “If any person over the age
of 17 years shall have carnal
knowledge of any mllmamed
female of previously chaste
character, between the age of 16
and 18 years of age,‘ he shall be
deemed guilty of a felony
Penalty: Impnsonment in the
pemtentlary fora term of two
years, or in the county jail1to6
months,.or a fine oﬁ not less than
$100, or more than $500, or both
in the discretion of the jury.

|
|
|

Rape 566.030 “A person commits
the crime of forcible rape if: (1)He has
sexual intercourse with another person
to whom he is not married, without
that person’s consent by the use of
forcible compulsion; or (2)he has
sexual intercourse with another person
to whom he is not married who is less
than 14 years old. Rape is a Class B
felony.

Sexual assault in the first degree.
566.040

¢ . .sexual intercourse with another
person to whom he is not married and
who is incapacitated or who is 14 or
15 years old. Sexual assault in the
first degree is a class C felony.

Sexual Assault in the second degree
566.050. sexual intercourse with a 16
ear old. (Class D Felony)

Sexual misconduct 555.090. “Being
less than 17, having intercourse with a
14 or 15 year old; (Class A
misdemeanor).

Sexual abuse in the first degree
566.100. .. subjects another person
who is less than 12 years old to sexual
contact, or contact by forcible
compulsion (Class D felony unless
actor inflicts serious physical harm or
displays a deadly weapon—then a
Class C felony).

Sexual abuse in the second degree
566.110. Subjects another person
who is 12 or 13 years old to sexual
contact (Class A misdemeanor).

Sexual abuse in the 3™ degree
566.120 Subjects another person to
sexual contact without that person’s
consent. (Class B misdemeanor)

Rape 566.030. Sexual intercourse
with another person by the use of
forcible compulsion. (Class B
felony).

Sexual Assault 566.040. . . ifhe
has sexual intercourse with another
person knowing that he does so
without that person’s consent.

(Class C felony).

Statutory Rape in the first degree.

566.032. Person over 21 having
intercourse with a person less than
14 years old. The felony authorizes
life imprisonment or 5 years
imprisonment unless the victim is
less than 12 years old, in which case
10 years is authorized.

Statutory Rape in the Second
Degree 566.034. Person over 21
having intercourse with another
person who is less than 17. (Class C
felony)

Child molestation in the first
degree 566.067 Subjects a person
under 12 years of age to sexual
contact (Class C felony)

Child molestation in the second
degree 566.068. subjects another
person who is 12 or 13 years of age
to sexual contact. (Class A
misdemeanor).

566.083 Sexual misconduct
involving a child. “Knowingly
exposing the person’s genitals to a
child less than 14 years of age for
the purpose of arousing or
gratifying the sexual desire of any
person, including the child; coerces
a child less than 14 years of age to
expose the child’s genitals. .”(Class

D felony)
566.090 Sexual misconduct in the
first degree. “. . purposely

subjects another person to sexual
contact or engages in conduct which
would constitute sexual contact
except that the touching occurs
through the clothing without that
person’s consent. (Class A
misdemeanor)

*A work in progress
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Addendum If

Statistical Charts



Missouri lllegitimate Live Births. 1952-1992,
Plus Abortions after 1973

Source: Vital Statistics of the United States, Vol. 1
Abortion Data: Survey of the Alan Guttmacher Institute
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| Source: Statistical Abstracts of the United States
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Source: Statistical Abstracts of the United States
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Assault in Missouri, 1945 - 1996

Source: Statistical Abstracts of the United States
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Rape in Missouri, 1962 - 1996

Source: Statistical Abstracts of the United States
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'Missouri - lllegitimate Live Births to Girls
- of Age 15-19, per 1,000 Live Births
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UNIVERSITY OF MISSOURI
- LAW SCHOOL FOUNDATION. ... ||

When the University of Missouri {Columbia] Law School Foundation was
established as a pro forma corporation on April 17, 1928, ils stated purpose
was as follows: “"The corporation Is formed for the purpose of promoling
and furthering legal education in the Stale of Missouri. I proposes 1o ac.
complish its objects by establishing an endowment 'and foundation for pro-
moling the interes) and welfare of the School of Law of the Universily of
Missouri [Columbia], and for aiding and exlending the work and aclivities of
said School of Law.”

Law School Foundation support of the Dean and Faculty of Law has been
of significant help in certain arcas where public funds have been unavailable
or inadequate. The following are some of the Foundatipn's programs.

Teavel Expente Reimbursemens. 1) s important thel as many law teachers a3 possible atend
the ennval meeting of the Asociation of American Law Schools held each year shortty alier
Cluistinas day. Public funds heve been aveilable 1o cover only tranipariation costs and oflen have
been insdequate 1Y thes, for tome yesrs the Foundation hes provided additionsl funds 10 cover
;vlvt;t;-i‘lodocng. and excon Irsnsportetion costs, and 31,250 will be wied for this purpots In

Summoer Faculty Fellowships. For tome years the Foundation has suvthorirzed the expenditure
of up to 34,500 lor up 10 five 3900 summer facully followshi 8, with no trings attached. Two
or thres are awarded in » typicsl summes, but with » larger lacolty and no signilicant increase
in the summaer school budgel, It is expected that more members of the law lacully will be
awarded summer fellowships. The {aculty member vivally does legal resoarch lor law review
erticles or books, or develops new or émpraved teaching snaterials. for example, Professor Grany
S. Melion is co-editor of the recently publithed ond natlonaily tecognized Van Hecke, Leavell
& Nelton, Cases and Maresisls on Equitable Remedies end Revietution (2d ed. 1973) and a
Foundanea summer fellowihip holped give him the relessed time he neoded for this very
signilicant coatebution 1o legal scholarthip,

Desn’s Discrotionary Fund. For some yeesrs the Foundation has provided the Dean of the
School of Llaw with a $7%0 discretionsry fund which can be wsed for certain entertainment ex-
penier nol reimbursable from public funds, or for other purposes consistenl with fFoundation
objectives.

F.L.Th fr. Faculty Achi, Fund. In December 1972 F. (. Thompion jr, (*49) of
Kanias Clly made s subsisnresl vt of 910«k 16 the Unevensir . the income {end principsl ay
Uscrenon) 10 be uted of the diection of the Foundetion for s facully achievement program. The
Foundation Trusteos will determing this fall the culat program under which exceptionsl
fecuity ochievement is 1o be encouraged, recopnized, snd rewaerded.

In subsequent issues of the Missouri Law Review other Law School Founda-
tion programs will ba described.

Mail your gift, large or small, to:
University of Missourl law School Foundation
Schoo!l of law, Tato Hall
Universily of Missouri~Columblia
Columbia, Mo, 65201

MISSOURI
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SYMPOSTUM-PROPOSED MISSOURI
CRIMINAL CODE*

THE MODERN CRIMINAL CODE FOR MISSOURI
(TENTATIVE DRAFT)—A CIALLENGE
FULFILLED AND TIIE CHALLENGE
PRESENTED

Joun C. DanrorTuI®®

Let’s have a rule
Which deals to crimes an equal punishment:
Nor tortures with the horrid lash for faulis

Worthy a birchen twig.
’ Hor. Sat. 1.3. 117-19.

The concept that the punishment should (it the crime is a simple
one shared by both the layman and the lawyer. The concept becomes
difficult in application, however, for it must be determined wh:u' acts
are to be proscribed and what the consequences are to bc. for committing
them. Our notions of fair play and due process also require "“‘f all pro.
scribed acts and the penalties for committing them be well-delined ;md
adequately publicized so as to provide notice to those w.ho must regulate
their conduct accordingly. Yet, the criminal laws of I\«.hssmm sometimes
fail to deline the prohibited acts in a readily comprc!tcnsnblc manner. Wllllat
is more, the overall statutory scheme ol punishment is uneven. Occasionally,
the person acting immorally may be punished only if charged and con-
victed of an offense enacted to regulate unsocial conduct of lesser or greater

is i d Code was
*Editor’s note: This issue went to press before the Propose
finalizE:l: ol'rossi'l,)ly. there will be minor variations between the Proposcd"(‘.t:dc
as presented in this symposium and the Proposed Code that is eventua yd;'p-
proved by the committee. Three pasts of the symposium, relating to scmen.ng:;
oflenses against the person, and offenses against public order will appear i
i { the Missount Law Review, L )

rut“l;c‘/l\s::::fr:cy General of Missouri; A.B3. Princeton University, 1958: B.D. Yale

Divinity School, 1963; LL..B. Yale University, 1963.
(361)
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importance. Too {requently, acts made criminal do not reflect present-day
thoughut.

Deliciencies in the criminal laws of Missouri arc directly related to
the antique framework of those laws. Many of the present statutes are
the same as, or slight variations of, those enacted’in 1835, fourteen years
alier Missouri achicved statchood. With few exceptions' there has been

e ] [ L € L ]
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changes; the second would involve the drafting of a modern criminal
code. Although the difficulties that had beset revisers in other states were
recognized at that time,? it was anticipated that Missouri revisers could
use other state codes as examples so that the time required for the com-
pletion of each stage would be approximately one ycar. ‘The project budget
submitted with the proposal cstimated expenditnres ac less than $20,000,

litde"orno clfort to~improve the substantive criminal law in this state.
To be sure, the antique structure has been embellished from time to time
but, with the exceptions noted, only by ad hoc response to specific
problems. There has been no atlempt systematically and comprechensively
to revamp the basic structure of the substantive law to promulgate an
integrated and understandable criminal code. B

There is a compelling need, which has been seen for some time,?
for the enacuncnt of a truly comprehensive and unified criminal code
for this state. That is not to say that the Missouri legislature should be
faulted for not having reworked the criminal laws into such a code. What
was clearly required to meet the need was a special project concentrating
the cfforts of thase particularly involved with the criminal law. The
Modern Criminal Code for Missouri (Final Dralt 1973) was produced
in just such a manner.

In the Ommibus Crime Control and Safe Streets Act of 1968, Con-
gress established the Law Enforcement Assistance Adwministration (1LEAA)
and made federal funds available to the states for law enforcement pur-
poses and related projects.® The Missouri Law Enforcement Assistance
Council (MI.EAC)® was created to administer the allocated L.LEAA funds.
There is a lively competition among the various governmental hodies
involved in the criminal justice system~—courts, police, correctional insti-
tutions, juvenile services, and others—for these funds. The ollice of the
Auorney General of Missouri has also obtained LEAA funds [or various
programs and purposes. Farly in 1969, it was decided that this office would
submit a proposal to the MLEAC for a planning grant to fuid a project
that had as its objective a thorough revision of the substantive criminal
laws of Missouri. The project was to be accomplished in two stages: the
first stage would entail study of existing laws and evaluation of needed

I. The exceptions include the Sealing Statute, §§ 560.156-.161, RSAlo 19G9;
the Mental Responsibility law, §§ 552.010..080, RSMo 1969; and the Drug
Regulations Law, §§ 195.010-.270, RSMo 1969.

2. That reform is necded is clearly indicated by the work of the American
Law lustitute in its Model Penal Code, a wark that is providing the basis for
subsiantive criminal law reform in scveral states. See Wechsler, Cadification of
Criminal Law in the United States: The Model Penal Code, 68 Corun. I.. Rev.
1425 (1968).

3. 42 US.C. §§ 370195 (1970).

4. 1d. § 371 S:l). :

5. See generally Omnibus Crime Control and Safe Streets Act of 1968, 412

U.S.C. § 3701-95 (1970).
6. For basic inlormation concerning the MI.EAC, see Der'T. or CoMMuNITY
AFFamrs, Tue Missourt STaTz GOVERNMENTAL SkRvices CaTaroc 13637 (1970).

including state contributions. As it turned out, the project has co'nsnm‘c'd"“
the encrgics of the revisers [or roughly four ycars and a considerably
greater amount of money than originally anticipated.® .

As proposed, the project was to be implemented by a committee .(h:u
would be representative of all phases of law enforcement: the judiciary,
police agencies, the prosccuting attorneys, defense attorneys, the Depart-
ment of Corrections, the olfice of the Attorney General, and the lcgisla-
ture—at least one Democratic and one Republican legislator would be
appointed to the committee. That idea was followed in selecting the
original 13 members of the committee and necessary replacements. Two
years into the project, the committee had refined its work and procc(!urcs
to the point where it was felt desirable to increase its size substantially.
The general principles and sentencing system that arc common to the
entire code and supply a ufilying structure had been completed, so that
the risk ol becoming mired in endless argument duc to a greater number
of drafters had been reduced. Further, with an increased membership,
additional subcommittees could be created so that the many subjects to
be treated could be handled more quickly.

At the time of the proposal, although firmly convinced that the
substantive criminal law of Missouri had to be reformed, I was personally
awed by the amount of clfort it would take to complete tl\c.projcct.
Now that 1 have had the chance to see the committee in action and
review the minutes of its meetings, my awe is all the greater. Judge
Norwin D. louser, as chairman of the committee, had what must h:.we
scemed a Herculean task in keeping the work flowing and net allowing
the meetings to degencrate into futile argument. Those duties he per-
(ormed with remarkable skill. The four reporters, all law school professors,
who served the committee and whose responsibilities included init.ial
dralting, reccived meager recompense for their labors. Surely, the entire
summers and lcaves of absence from employment they spent on dralting
and other committee work indicate a devotion to the project that money

. For a discussion of the problems of revision in Kansas, whaose “criminal
cmlc"‘,’l:‘;n"“s basically derived I}mm the Missouri stantes of 1835, see Wlls:anf;
New Dottles for Old Wine: Criminal Revision in Kansas, 16 Kan. L. Rev,
(19682‘.' Roughly $28,000 was spent by the commitice during the first two years
of the project. The last two ycars of the l)m]cct required fmncwl\a( g‘rleale;
expenditures because additional reporters am (csearcll as were A ,(__y:n .
and there were wore [requent meetings and disbursemnents for matcrials. c;‘ .
mittee members kept records of the hours they spent on the project lso tha
the time could be considered in determining the state’s contributing [unds.

e e
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could not huy. That devotion was obviously shared by the members of
the committee, who pgave freely of their time and services. The things
to be said in praise of each of the drafters ol the Missouri code are so
many that one does not know where 10 begin or end. Therefore, T will
but personally thank each of them for nceting the challenge with an
unswerving vigor and for a job well done,

Nevertheless, the Missouri cade will he warthless nnless it is adopted
by the legislature. It is true that members of the legislature served on
the drafting commitce and, for that reason as well as hecause ol the
code’s obvious merits, one would hope that the chances of the code Leing
enacted are great. But with the support of all organizations involved in
the criminal justice system as well as other legal groups, the odds that
the code will mceet 1he appraval of the legislature become much more
favorable. So that is my challenge to you—to speak out in favor of the
code and clicit support for its enacument.

INTRODUCTION TO A SYMPOSTUM ON TITE,
PROPOSED NEW AND MODERN CRIMINAT. CODE
IFOR MISSOURI

Junce Norwin D, ITouser®

I. Tue Orp

A. In General

The basic criminal code of Missouri was enacted in 1835.' The exist-
ing statutes imposing criminal penalties consist of what may be designated
loosely as “the code” (title XXXVIII, chapters 556-64, both inclusive, in
491 separate sections) plus literally hundreds of penalty sections in special
statutes scattered through the four volumes of the official 1969 Missouri
Revised Statutes and supplemental laws, The code contains many re-
dundancies, inconsistencies, and needless distinctions and refincments, The
language of many sections is insulflicient to notily the citizen what conduct
is subject to criminal penalties, or to provide the courts with adequate
guidelines and standards. Missouri criminal law may [lairly be characterized
as an accumulation of ad hac responses ta the conceived needs of the mo-
ment, enacted at different times by different legislatures without regard

to the development of a systematic, orderly, and consistent body of criminal
law.

*Commissioner of the Missourj Supreme Court; (_Ih:nirm‘nn, Commitice for a
Modern Criminal Code: AL, University of Missouri-Columbia, 1929; L., Uni-
versity of Missouri.Columbia, 193].

I. RSMo 1835, at 165.

DE 165
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B. Penalties

Penalties in the current Missouri criminal law reflect thc.sr:lrs of ad h;')c
development. Some penalties are disproportionate to the seriousness ol.l e
offense; some are too severe, while others are too lenient. W.hcn. at various
sessions, the legislature ereated new crimes or iJf‘(JIthl nc'wlll_clds ﬁf flll‘l.l'l.’l‘l:
acuvity under expanding governmental control, tie .lc'gm;mus pave ull:[o.
consideration to the severity of the penalties prescribed for the new of-
fenses in comparison with the penalties impaosed lor mhclr offenses of lll’ke
gravity. Consequently, penalties for similar offenses sometimes vary greatly.
For instance, willlully setting [ire to any woods or to craps of :mnt.l;cr
whereby any damage is done is a gr:_u!m! felony with a maximum .pcn.;-ly
ol § years’ imprisonment in the pcni[tnum.*y.? whereas willlully s(:u]mg fire
on any woodlot, forest, or growing vegetation on 1]1_(: -l:mds ol another is a
misdemeanor with a maximum penalty of 1 year in jail.? ' .

The penalties for some nonviolent, nomlnngcmn:ﬁ crimtl_-.v. ”W”I"’_'”EE
property damage or loss are greater than tlmse' lor'sermus crimes agains
persons. Thus, stealing a domestic fowl in the nighttime from the messuage
ol anather or stealing a dog, goat, or hog (rcgnrd!css of value) carries ]n
maximum penalty of 10 years in the penitentiary,? w'hcrcns assault with
intent to kill or to do great bodily harm without malice :lfn'rcthml.ght or
with intent to commit robbery, rape, or some other offense, is punishable
by imprisonment not excecding 5 years.®

C. Mens Rea

The present criminal law, much .n[‘ Tn.vhich is wr.im-:n in archaic 1_911;-
century legalese, is a patchwork of deflinitions, p_rosrnpuons, and sanctions.
Numerous terms are usec to describe the required culpable -mcnlnl states
or “mens rea.” The meaning ol these terms may vary i'rm'n crime to crmllc:
The existing code proscribes acts done corrlinptly': dchh?ralciy: flﬂISE_Iyi.
feloniously; [raudulently; intentionally; knowingly;: .knnwtngly an]( .\w A
(ully; maliciously; negligently; on purpose and of malice nforcﬂfolugl;l. prcd
meditatedly; unlawlully; willlully, willfuly and cn.rruptly; w:I. [.u yl an
maliciously; willlully and maliciously or cruelly; willlully, m:lllc[rolulls yno(ll'
contemptuously; willfully or ncgligcnlly': wronglully; and dwro;rg. ul y(:ul
negligently. Rarcly do the statutes deline these vague adverbs; :'nsI ;|c:
literally dozens of judicial decisions have been required to construe .;m !
fine them. Many statutes [ail to mention any culpable state of mind neces-
sary for conviction, without m.‘:king cl!:nr E]'I:l-l the mere pcrfrnr;n..'chn:).:
nonperformance of the act in question is criminal regardless of the ac

state of mind.*

2. § 560.590, RSMo 1969. Unless otherwise indicated, all section citations
|l(.'r€il?.1[l!:r refer to Missouri Revised Statutes, 1969,

3. § 560.580.

4. § 560.161.

5. 559.100. .

Ei,. g‘cc, e.g., § 563.170 (bigamy); § 563.220 (incest).

-
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1. Qbsolete Provisions
Criminal prohibitions relating to a bygone ngc_‘rcmain on the books.
Section 565.420 makes it a misdemcanor for the driver of a stage, coach,
wagon, omnibus, or hack to be intoxicated to such a degree as to endanger
the safety of any person therein, (Evidently it was not considered olfen.
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present sections anil replaces six others,? and broadens the coverage on this
crime. The proposcd sections on official misconduct’® replace 18 present
sections, now scattered throughout the code. Many existing sections have
been rewritten to clarily meaning. Definitions have been included that
sharpen and add certitude. In some cases the scope of crimes has been

“sive for'a”hack driver to be intoxicated short of that degree). Section 564.330
requires that from November through March every clectric strectear shall
be provided, at the front end, with a screen that shall protect the driver,
motorman, and gripman from wind and storn. Section 563.320 prohibits the
keeping of a male horse or jack for teasing or serving mares within 300
yards «of any school house, college, or church. Section 563.410 provides
penaltics for playing cards for money, thereby criminalizing innocent social
cardplaying for small stakes.

II. Tue New

A. In General

For some time the criminal law of Missouri has needed comprehensive
revision.” Alter four years of work the Comnittee for a Modern Criminal
Code has completed a tentative final dralt of a proposed new and modern
criminal code fof Missouri.

Early in its work the committee dercided not merely to patch up the
existing code piecemenl, but rather to draft an entirely new and modern
criminal code, retaining the good of existing laws, modilying or rewriting
provisions susceptible of improvement, deleting undesirable or antiquated
provisions, and adding new provisions considered necessary and proper for
the protection of the public and the intelligent application of the criminal
law to the individual. In the process, the committee has considercd the
existing criminal laws of this state, the Model Penal Code, the modern
criminal codes lately enacted by or proposed in a number of the states, and
the Proposed Federal Criminal Code.

The work product of the committec will be proposed as a new Title
XXXVIII, in 23 chapters, consisting of only 238 sections. The hundreds of
special statutes imposing criminal penalties presently scattered throughout
the revised statutes will not be lifted from their present locations and col-
lected as a special chapter under Title XXXVIIL They will remain where
now found. In the interest of unilormity and essential justice, however,
these offenses outside the code are assigned classifications; persons convicted
of such ollenses will be subject to the dispositions authorized by the code.

In many instances, the Proposed Code consolidates similar offenscs. The
35 sections of the present code relating to gambling have been reduced to
12.% The proposed section on aiding escape from conlinement combines six

7. See Munvald, Criminal Law in Alissouri—-The Need for Revision, 28 Mo,
L. Rev. 521 (1963).
8. Proe. New Mo. Crim. Cooe §§ 17.010-.120 (1973).

" Tbroadened, or entirely new criminal offenses created; to meet the needs ol

society under modern conditions. )

The Proposed Code is written in broader, more comprchensive
language than is the old. It undertakes to define specilic olfenses in un-
derstandable, everyday Euglish. Obsolete language such as “carnally knows,”
“ravishes,” and “premeditatedly” is dropped. Technical language is avoided.
Where special terns are necessary, they are given a definite legal meaning
couched in layman’s language. Unnccessary verbosity is climinated. Con-
cise language has been the committee’s goal.

B. Penalties

The Proposed Code corrects many of the inequities and excesses
of the existing criminal law by adopting a system of classification that
separates crimes into sentencing categorics, with an uncomplicated range
of penaltics assigned to eaclt category. Each offense is graded according to
its scriousness and placed in one of the categories, thus reducing the num-
ber of dilferent penaltics, lessening the possibility of inconsistent penal-
tics, and providing a more logical and humane system of criminal justice.

The Proposed Code relieves juries ol the responsibility of fixing the
punishment; it vests that power exclusively in the trial judge. The pmpos:\'l
to let the judge fix the punishment is calculated to result in more uni-
formity in sentencing, to enable the sentencing authority to obtain com-
plete background information on the convict so that the punishment may
be better tailored to fit the crime, and to serve the best interests of the
community and the individual if rehabilitation is in prospect.

The committee is not recommending one way or the other on the
controversial issue of the death penalty. The committee, however, has
prepared a dralt providing for the death penalty in certain cases; one
which the committee believes meets the constitutional requirements of
Furman v. Georgia}! It imposes the death penalty mandatorily where l.hc
defendant is guilty of capital murder (which can result only [rom an in-
tentional killing), is over seventeen years of age, and one or more of the
following factors is charged and proved: the defendant procured fhc
commission of the murder by payment or promise of payment of anything
of pecuniary value; the defendant by his own act committed the murder
as consideration for the receipt of anything of pecuniary value; the de-
fendant by his own act committed the murder during the commissfon or
attempted commission of arson, rape, sodomy, robbery, burglary in the

9. Pror. New Mo. Crist. Cone § 20.210 (1973).
10. Pror. NEw Mo. Crim. Cone §§ 20.320, 21.040 (1973).
11, 108 U.S. 238 (1972).
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first degree, kidnapping. or escape from custody or confinement; for the
purpose of preventing identification or apprehension of the defendant
or another as a participant in the fclony being committed or attempred;
the defendant by his own act committed the murder for the purpase of
preventing the victim [from giving testimony; the defendant by his own

€ f 1 € € ] I S |
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the committee: Hon. Theodare McMillan (now Missouri Court of .A.p-
peals Judge); Hon. Frank Cottey, Circuit Judge for the First Judicial
Circuit (since resigned); Senator lke Skelton; Semator Paul L. Bradshaw;
Representative Harold IHolliday: Representative Robert O. Sn){dei_’: Repre-
sentative [larold L. Volkmer; Jackson County Judge Harry Wiggins (now

General Counscel-of the Public-Service-Conunission);“Assistant-Attorney Gen-

act_commiitted. the murder-while-serving-a-term-of-imprisonment-of-more
than ten years or lor lile.
C. Mens Rea

The new cade requires that criminal liability be based on conduct
that includes a voluntary act or the omission to perform an act, thus stat-

ing the accepted proposition that an “act” is an essential component of =

criminal liability. For an accused to be guilty of an offense he must have
acted with (1) purpose, (2) knowledge, (3} recklessness, or (1) criminal
negligence,'? unless the offense is an infraction (a minor offense, newly
created) or the legislative intent to dispense with a mens rea requirement is
clear.'s Each of the four culpabie mental states is carcfully defined and its
application specifically delimited.'* T'hese four basic mental states cover
most of those needed as well as most of those now described by the wide
variety of terms employed in the existing statutes. Under the Proposed Code
it will be easy to ascertain what culpable mental state, if any, is an element
of a given offense. The nccessity for extensive judicial interpretation of
statutory language prescribing the mens rea will be minimized if not
entirely eliminated.

D. The Personnel

The Committee for a Modern Criminal Code as constituted in Octo-
ber, 1969, consisted of the following persons: Chairman, Judge Norwin D.
Houser; Vice-Chairman, MHon. Donaid J. Murphy, Judge of the Circuit
Court of Jackson County; Senator Donald L. Manford; Senator Ronald
L. Somerville (now Judge of the Missouri Court of Appeals and a con-
tinuing member); Representatives George E. Murray and James E. Spain;
Prosecuting Attorncys Frank Conley and Byron L. Kinder (now Judges of
the Circuit Court and continuing members); Prosecuting Attorneys Gene
McNary, James Millan and John Crow; Prolessor Joseph Simecone (now
Judge ol the Missouri Court of Appeals and a continuing inember); Ion.
Orville Richardson (now Judge of the Circuit Court and a continuting
member); Ion. Nonmnan S. London (a practicing attorney in St. Louis),
and Hon. Manford Maicr (Attorney for the Kansas City Board of Police
Commissioners). During the first three years of the committee’s existence
the following members were abliged to resign for various reasons: Senator
Manford, Represemtative Spain and Mr. Crow. In the Fall of 1971, At-
torncy General John C. Danforth appointed the following new members 1o

12, Prop. New Mo. Crim. Cone §§ 7.020..040. Comment (1973).

13. Proe. New Mo. Crim, CooE §§ 7.060-.070 (1973) defines these terms and
explains their application.

4. See text accompanying aote 12 supra.

cral Gene Voights; Prosecuting Attorney Harold Rarrick (since resigned);
Prosccuting Attorney David Dalton: Hon, Curt Vogel :?ml Hon. Raylflond
R. Roberts, practicing attorneys in Perryville and Farmington, rf:spc::uvcly.
Messrs. Frank Kavency and D. Brook Bartlett have made contributions to
the effort.

The committee has been assisted by four reporters: Professors Eflwnrfi
[unvald, Jr., and Gary Anderson, of the School of Law at M::s.sourl Uni-
versity-Columbia, and Professars Gene Schultz and Alan G. Kimbrell, of
the law [aculty of St. Louis University. Research has been conducted by
law students under the direction of the reporters.

E. The Modus Operandi

The work of the committee has been accomplished in the [ollowing
fashion. Subcommittees were assigned specilic topics. A reporter was as-
signed to each subcommittee. After reviewing cxisti.ng Missom:i statutes,
reading all available literature on the subject, consulting and reviewing ll.lc
Model Penal Code, modern criminal codes lately enacted or proposed in
sister states, and the Proposed Federal Criminal Code, the reporter pre-
pared a proposed draft on the assigned subject. The s_ubcommmcc.smdled
the proposal, met with the reporter and accepted, rc;c.cted. or .rew?cd the
text, and made its recommendations to the full committee, which in turn
accepted, rejected, or revised the product of the subct?mmulee. T.he whole
Committee, meeting in approximately monthly sessions, s‘omeumes con-
sidered as many as four or five drafts before [inally adapting a tentative
final draft. The committce secretary, Gary Anderson, prepared extensive
minutes of cach meeting of the full committee to assist reporters in re-
dralting and to provide the General Assembly and courts with the under-
lying committee action on various sections o‘l' the l’.roposed Code. The
reporters prepared extensive comments {ollowing sections of the text, re-
citing the history and explaining the source and reasons un(lerl'ymg .lhc
text as written. After the Proposed Code was prepared in temative final
dralt form it was thoroughly reviewed in several sessions of fhe whole
committce, which made appropriate changes and approved the (inal deaft.

F. Presentation to the General Assembly
"I'hie final draft was ardered published for distribution to the jm.li.ci.:\ry.
the bar, and interested organizations and groups (or review and criticism.
Alter the committee makes all changes deemed wndvantageous, thc’ final
dralt will be incorporated in a bill for presentation to the 87th Session of
the Missouri General Assembly.
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The committee has wrought a valuable restructuring and rewriting of
the criminal code of Missouri. Enactment by the General Assembly will
give to the courts, prosccuting attorneys, delense counsel, and law enforce-
ment agencies i more practical, enlightened, understandable, and en-
forceable body ol criminal law with which to work. It is said that the
largest room in the world is the room for improvement; as the Proposed
Code is submitted to the judiciary, the bar, and the public for examination
the commiuee welcomes constructive criticism and suggestions for im-
provement to the end that the bill linally adopted by the General Assembly
will reflect the best system of criminal laws ol all the States.!®

15. The following states have recently enacted modern criminal codes: Colo-
rado (1972), Connccticut (1971), Georgia (1969), Idaho (1972), Illinois (1962),
Kansas (1970), Kentucky (ellective 1974), Louisiana (1942), Minnesowta (1963),
New Mexico (1963), New York (1967), Oregon (1971), and Wisconsin (1936).

SEXUAL OFFENSES UNDER TIE PROI'OSED
MISSOURI CRIMINAL CODE

OrviLLE Riciiarnson
I. InTRODUCTION

The present Missouri law as to sexual offenses is partly starutory,
mostly decisional, and entirely in need ol revision and reform. The statutes
are scattercd instead of brought together in one comprehensive, coherent,
and consistent code of conduct. Many have not been altered in any
essential detail since first enacted almost a century and a hall ago.! Thus,
1hcy_-rc[lcct _none_of_the_tremendous ch-mgcs that_have_taken _place_in_
sc\unl_mmcs _attitudes, and bchav:or since _Ihcu. Since Missouri entered
the Union we have vastly increased our store of knowledge about sexual
conduct and methods of dealing with offenders. Sexual psychopath laws
are socnctys only attempt to utilize that knowledgc for the purpose of
treating seX offenders,? "ind Mmany psychlatnsu and crlmmologlsls agree
that 3uchi1aws ave beéivimiserable failures.

Those sex crime siatutes that are obsolete and seldom_used_by._prosecu:_.
tors should be scrapped. Most of them abound with archaisms, euphemisms
and emotionally charged words such as “ravish,” ''carnal knowledge,”
“defile,” “debauch,” “concubmnge, and “abominable and detestable crime

_against_nature,” Some statutes are so incomplete or uncertain as to be

subject to serious constitutional objections on void-for-vagueness grounds.
Others may be invalid insolar as they overreach any permissible legislative
mark or penalize conduct wholly incapable of equal enforcement. Although
some _deliniteness_and _limitation _has_been_ _attained_ through judicial
construction, the law ought to be readily found in statute books; [inding
it ought not require laborious sifting through mounds of moldering
buckram.

*Washington University, A.B. 1929, M.A. 1930, J.D. 1933. Circuit Judge,
St. Louis County, Missouri.
I. “The details of our current law of sexual offenses were worked out in
the late middle ages, and since shortly after this country had been settled, the
law of sexual oflfenses underwent virtually no further change, except as to pro-
cedural details and punishments.” G. MuetLER, LEGAL RECULATIONS OF SEXUAL
Cownpuer 16 (1961). The major sex ollenses were punishable in ccclesiastical
courts because crime was equated with sin. fd. Many such laws became unen-
forceable for lack of pnpn‘nr support. They have not been changed by the
legislature in many states because —
—~ the good people . . . speaking through their legislatures, are as yet )
unwilling to grant sexual liberties to their neighbors which, at least
according to Dr. Kinscy, they allow themselves.
Oniy an intellectually numb person can still maintain that the criminal
law, with the traditional means at its command, can enforce the sexual
standard which it endorses. It cannot, and we must face the fact.

Id. at 17.

2. See §§ 202.700.770, RSMo 1969. See generally B. Karratan, THE SEXUAL
OrrFenpER AND Elis OFFenses (1954); Sluugh & Schwinn, The Sexual Psychopath,

19 U.K.C.L. Rev. 131 (1951).
(371)
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But all of these deficiencies could continue to be wearily worried with
as they have been for decades. We could go on forever talking in hushed,
shocked tones about “lurking sex fiends,” joking about the gay set, and
increasing the “age of consent” in the blind beliel that we are propping
forbidden fruit higher away from our children. We could keep hiking
penalties higher upon the sodden supposition that longer isolation of
the f{ew offenders who are caught, convicted, and incarcerated will cither
reform them or deter others.
The fundamental inadequacy of the Missouri law of sex oflenses
is the monolithic character of the major crimes of rape, sodamy, and child

molestation, all of which carry extremely severe punishmentd What is’

nceded s a splitting of these offenses into a number of separate crimes
according to logical differentiating factors_that permit appropriate grading

of the penalties. As the Taw Tiow stands, it is unjust to the individual
olfender, and only the legislature can remedy that injustice. Morcover,

current law [ails to serve the best interests of socicty. There is no deterrence.

and no rehabjlitatipn. Those few who are punished are dealt with cruelly,

to the satisfaction of no one except a shrinking [renetic [ringe of maniacal

moralists. _

__f-ﬁl_unjust Jaw will not be enforced. The public is loath to report,
police to arrest, prosecutors to pursue, jurors to convict, and juglges to
sentence offenders. One reason is that the statutory definitions ol these
crimes and their heavy punishment make no allowance for innocent intent,

consent, ages ol maturity as distinguished.from. a_single “age_of consent,”
mistake as to the age ol the victim, or immaturity ol the accused.
Unenforceable and unenforced laws lead to distespect for law in
general. Vicious side ellects devclop, including blackmail, commercialized
vice, police corruption, and brazen law violation. Uneven and discrimi-

natory enforcement [ollows. The sex deviate is_driven_underground and

_into houses of male and female prostitution. The lew who are caught are

branded as™'ripists™ or “sodomists” and sent away to prison to enjoy their
perversions_yyith_others deprived of heterosexual outlets. The many who
escape prosecution lead uneasy lives of fear, cvasion, and guilt.

The Proposed Missouri Criminal Codet offers only a [m-rf:'rﬂ solution,
and one within the grasp only of the legislature® The larger part of

3. See § 550.260, RSMo 1969 (rape); §§ 563.230 (sodomy) & .160 (child
molestation), RSMo 1969.

4. The Proposed New Missouri Criminal Code (hercinalter referred to as
the Proposed Code] was dralted over a period of four years and completed in the
late summer of 1973 by the Committee for a Modern Criminal Code [hercinafier
referred to a3 the commitiee] whose composition and work in general and in
certain speciflic arcas 15 described elsewhere i this symposivm,

5. The 1ask is “primarily and properly the job of legislators, not judges.”
Rodell, Our Unlovable Sex Laws, ‘I'vans-Action, May 1965, at 36, 38. Missouri's
sodomy statute, amended.only-once-since_enacted in 1825, is a remarkable example
of an inadequate definition by judicial decision hield "constitutianally certain be-
cause of what the courts have added to it uver a century and a hall. State v. Craw-

ford, 478 5.W.2d 314 (Mo. 1972).
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needed reform must come through education, accnlturation of offenders,
the application of medical and social sciences to the problem, and, more
than anything else, more understanding and tolerance of all of the diverse
minoritics that make up our society.

1. METHODOLOGY AND GENERAL ARRANGEMENT

Chapter 11 of the Proposed Code, entitled “Sexual Offenses,” is a
part of article 1V, which also includes crimes against public decency and
the family. It defines and deals with offenses involving lour types of sexual
conduct: sexual intercourse (rape and related offenses); deviate sexual
intercourse  (sodomy and related offenses); sexual abuse (touching for
the purpose of arousing or gratifying sexual desire); and indecent exposure.
Other sex-related offenses are covered elsewhere in the Proposed Code un-
der more appropriate classifications of the interests sought to be protected.
For example, bigamy, incest, and endangering the wellare of a child (now
“contributing to the delinquency of a minor”) are basically olfenses against
the family and are_so classified in the Proposed Code.

"he committee_ adhered as closely as it could to its avowed policy
of criminalizing only that “conduct which a very substantial number of
Missourians today consider either to endanger or harm signilicant, legally
protected individual and social interests. In the field of sexual offenses,
as in a [cw other areas, special protection was extended to thase incapable
of mature judgment or so incapacitated as to be incapable ol making
decisions for themselves. The committee did_not undertake_to write a
moral code.® Tt SOlIgl!l_—:!!‘l_(l_Ig}_llld“Va_]'ll_!_§_g§\_l_L:!r_,ililns:,in_.su[)])OI'L—O[--ilS

6. The authors of the Model Penal Code said_ol their seminal elforts:

The Code does not attempt to use the power of the siate to enforce

purely moral or religious standards. We deem it inappropriate for the

government to attempt to control behavior that has no substantial sig-

nificance cxcept as to the morality of the actor. Such matters are best lelt

to religions, educational and other social influences. Apart [rom the ques-

tion of constitutionality which might he raiscd against legislation avawedly

commanding adherence to a particular religious or moral tenet, it must

Le recognized, as a practical matter, that in a ']1&{0’.‘[0[;“!!.'051! community

such as ours, dilferent individuals and groups have widely divergent views

of the scriousness of various moral derclictions. o
MobeL Penal Cove § 207.1, Comment (Tent. Dralt No. 4. 1955).. This view-
point represents only one side ol the _highly controversial subject ol the
proper_relatjon_of law_to_morals. The debate began in the [T ceniury “With
the treatises of |. Mitr, On Liserty (1859) and STernen, LinfrTy, EQUALITY AND
Frareraury  (2d ed. 1874). It was restimulated by the English CoMMITTEE ON
HOMOSEXUAL ()FFENSES AND ProstiTuTion, Rerort, CMDN. 247 (1963) 't'o which
Sir Patrick Devlin replicd in his lecture on "The Enlorcement of Morals (1955‘1)..
later published in book form under that name in 1965. P. Devun, Tite ENFORCE-
MENT oF Morats (1965). Ilis principle opponcnt for a while was Professor 1lart,
who took the libertarian view of Mill. FL. HarT, Law, LIBerRTY AND MO:!AI.ITY
(1963); Hart, Social Solidarity and the Enforcement of Morality, 35 1. Cm, 1.:
Rev. | (1967). See also, 1. Packer, THE Lisats oF THE Cririnar Sancrion (1968);
N. Morris & G. ITawkins, ‘Tue Honest Pourrician’s Guioe 1o Crime CoONTROL
(1970); Dworkin, Lord Devlin and the Enforcement of Morals, 75 YaLE L.]. 986
(1966) ; Henkin, Morals and the Constitution: The Sin of Obscenity, 63 CorLum.
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decisions to criminalize some “crimes without victims,” such as gambling,
prostitution, marijuana use, nhsu.cnily. and consensual adult so(lomy. even
though religious and moral tenets were undoubtedly served coincidentally.?

: Like all of the Proposed Code, chapter 15 was drafied upon the basic ™
assumption that by identilying and deflining socially imolerable conduct and
subjecting it 1o legally enforceable sanctions, all interests of society would
?)c promoted. Three questions are presented; they need not be :1‘nswcrcd
in a particular order. First, what conduct is socially intolerable in Mis-
souri today?® Sccond, of such conduct, which should be criminalized rather

L Rev. 391 (1963); Juuker, Ciminalization and Criminogenesis, 19 11.C.1.A.L
Rev. 697 (1972); Kadish, Mare on CQuercrominalization: A Heply to I'r.nfes;ar:
Junker, 19 1L.C.ILAL.. R¥v, 719 (1972): Kaclish, The Crisis of Quercriminalization
Annats Nov. 1967, at 15; Raz, Legal Prnciples and the limts of Law, Bl Yai E
IJ 837 (1972); Rostow, The Enforcement ol Morals, 1960 (I.ulnulm'.:-'-l,.l I?-i:
h]nnnm: The Enfmicement of Morality, 81 Yare 1..]. 891 (I'J?Q)'- Sl‘]l‘h‘:‘lr[}.
Morals Offenses and the Model Penal Code, 63 Corun. .. Rpy. [1:69 (I‘JGS):
Skolnick, Criminalization and Criminagenesis: 4 Reply (o f‘ro]c.i'mr Junker 1'5
U.C.L.ALL. Rev. 715 (1972); Skolnick, Coercion to 'irtuer T'he 1-.'n]orfcmcr|-t of
Morals, 11 S, Cav. L. Rev, 588 (1968).

All arguments scem to weigh most heavily against the legal enforcement of
morality. The Mill-Hart-Macker-Skolnik-Morris forces may invoke constitutional
abjections that the English Lord Devlin did not need 1o face. Sce, for example
the analogous reasoning that might be developed from the abartion case of llnc.
v. Wade, 110 U.S. 113 (1973) and the many decisions it cites involving privacy
and other constitutional rights,

What may not have been apparent to the Model Penal Code's reporters in
1955 is that although law was originally called upon to deline and punish only
clearly antisocial and dangerous conduct, it is now required to 1ake over many
of the social controls formerly excrcised by churches, schools, familics, and other
social institutions because their control has waned and become increasingly
incflective. R, I'vrkins, CRIMINAL Law 4 (2d ed. 1969). None ol these institutions
scems any longer able to affect the changing morality (or immorality) of our
times, l_hc white-collar crimes and all ol the rest, including new attitudes of
permissiveness about sexual frecdom. ‘

7. No onc can win the argument when pitched on the planc of morals;
the trick is to find secular henelits that will support one side or the other. Thus,
those opposed to “crimes withaut victims” argue the practical problems stem-
ming [rom laws against gambling, drunkenncss, prostitution, etc. Olivieri &
Finkelstein, Heport on "Fictimless Grime™ in New York State, 18 N.Y.I.. Forunt
77 (1972). See also note 54 and accompanying text infra, dealing with consensual
adult sodemy. The committce_took the vicw that in a d nr'r’::cy the majority
las a right widiiie constitutional [imits o ¢énact any law, wheiher enforceable
or not, if it oes “Hotliiing “Wore AT EXpiess sveicty's values. Some: of these

mateTwere toichcd” Wpon_in_ A Symposiom on tlie ~Model " Penal Code. See
Henkin, supra note 6: Schwarts, sulira Tinte . The commiti ¢y vicw 1At _could
propose_laws_slelensible_for sccular reasons even if the community’s moral or
Teligious beliels happened to” agred is” put vather Well in a ]imcrir{c recited by
'c(ngc’l—?)lﬁ‘;)ﬁ?‘ﬁiiﬁﬂpiﬁﬁfﬁ'ﬁ'3ympo:mm on AMorality, 31 As. Scuorar 347, 360

[There was] the young lady named Wilde
Who kept hersell quite undefiled
Through thinking of Jesus
And social diseascs

And the dangers of having a child.
8. Conduct “socially intolerable™ varies from social culture to social culture,
from time to time, and from place to place: it even varics within a particular
state according to social, racial, economic, and other structures, “In many states,

ll E

|

1

i a hundred million prosecuted.” Rodell,

1973] SYMPOSIUM—PROPOSED CRIMINAL CODE 375
than left to nonlegal social controls?® Third, what legal sanctions should
be imposed?'® Thus, to consider what appears to be the most critical
example, is consensual sodomy between adults not married to one another
socially intolerable in Missouri today? 1[ so, should its practice be made
a crime? Il so, what punishment or other methods ol dealing with the

31t

crime should be adopied where violations occur?t?

all sexual behavior (including fornication and in some places solitary masturba-
tion bl an n.dul? is illegal except for [ace-to-face intercourse with one's spouse.”
Slovenko & Phillips, Psychosexuality and the Criminal Law, 15 Vano. L. Rev.
797, 799 (1962). But neither our eriminal laws nor our publicly-voiced moral
codes as to impermissible conduct are obeyed by a substantial segment ol socicty.
Kinsey reported_in 1948 _as 1o males and in 1953 as.to_females that about one:hall

of all_marricd_males_and about onc-quarter of all marrjed _[emales -commit. at

least’ onié” adulieraus act, and one oui ol every six_[emales who did not do se_at

least waiiied to or Tonsidered it. A, Kinsey, W. Pomeroy & C. MARTIN, SEXUAL

T BEMAVIGRTIN TTuE TTUMAN MALE 585 (1948) [hereinalter cited as Kinsey, Human
MaLe); A. Kinsey, W. Posmeroy, C. MarTin & . GeEnnarp, SEXvuAL Benavior i
THE HUunAN FeEMALE 416, 419-20 (195%) [hereinaflter cited as Kinsey, Human Fe-
Mare).f There is a high incidence of premarital sex (fornication) in the United
States, even though it is prohibited, at least when indulged in “openly and
notoriously,” in all but about 10 states including Missouri. [d. at 801, “The
president of a mid-western university recently remarked that three things are
essential for a happy and alert. university: parking for the faculty, athletics for
the alumni, and, most important, sex for the students.”” fd. at_799_n.6. It is
cstimated that there are about 2,600,000 men _and_1,100,000 women who_are
exclusively homosexual in the Unitéd States. NATIONAL INSTITUTE_OF  MENTAL
HEACTA FINAT. REFORT OF g

F Task_Force oN ITomosexuanity 4 (1969); Time,
Oct. 81, 1969. dt 56. Somi 56 percent ol _all ‘males have had some homosexual_con:
tact by age 55. Kinsey, HUMAN MALE 650-5171his meins that alinost everyone in
the United $131¢s could at one time or another during_his life_haye been convieted _
of a felony [or a sexual offense or, at least, thay_everyone has violated his avowed
moral_gode. “"Not one in a million such episodes is likely to be discovered, none
ur Unlovable Sex Laws, Trans-ACTION,

May 1965, at 36.
9. There are many reasons why some “socially intolerable conduct” should

not be criminalized, and, surprising enough, one is criminogenesis. Rose, Law__

and the Causation of Social Problems, 16 Soc. Pros. 33 (1968). Labeling a person
as a "homo™ or criminal sodomist will not only alfect his [uture conduct and
condition in life but will open up other disturbing public problems of black-
mail, police corruption, and efficiency in criminal law enforcement and process-
ing. Smith & Pollack, less, Not More: Police, Courts, Prisons, Fep. I'ros., Sept.
1972, at 12; see note 6 supra and authorities therein cited.

10, "T'his is the most important question of all: what to do with the offenders,
There are some who doubt the ellicacy of placing a habitual sexual pervert in
rison in the company of others of the same sex who are similarly inclined and
'mvc no ather sexual outlet except masturbation. Fisher, The Sex Offender I'ro-
vistons of the Proposed New AMaryland Criminal Code, 30 Mo. L. Rev, 91, 93
(1970). -
Il. QOne is reminded of the multiple considerations aflecting the dccision
in Roe v. Wade, 110 U.S, 113 (1973) involving abortion statutes. Much of any
code of sexual offenses is an “inevitable [usion ol secular law and religious
beliel.” P. Gennianp, ]. Gacnon, W. Pomeroy & C. Curistenson, Sex OFFENDERS 3
(1965) [hercinafter cited as Gennarp]. Moreover, “sexual morals are so intimate
a part of religious bLelief that a [lagrant breach of them is often felt 1o be an
assault on religion iwsell.” M. Gurrtmacner, Sex OrrFenses 15 (1951). But a
criminal code ought to be more than a2 mere declaration of righteous principles.
It must be practical and take into account the operation of the entire criminal
justice system, including the public’s disposition, or lack thercof, to make com-

2
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The committee was well aware of the impermanence of any sct of

laws. It was not writing an cternal cade of conduct, and certainly not one
dealing with sexual olfenses.' On the other hand, it knew that laws once
“enacted tend to become entrenched for many reasons, including the vigor
of milil:\nl" rch_)rl_r_\isls.” [lence, the committee considered iwsell compelled
to offer laws that might persist for a considerable time as a positive code
of conduct even though unleavened by judicial construction or legislative
amendment.

The committee did not intend to ease the hand of the law in dealing
with crimes that must be punished. On the contrary, the Proposed Code pro-
poses o strengthen thase statutes dealing with the serious crimes involving
lorce, threats, the abuse nr"forrupliun of children, offensive sexual behavior
in public, and all forms of commercial obscenity and prostitution. It would
also bring some order to the “vast and varied jungle of sex legislation,”
cut away underbrush found o be “anachronistic asininity,” close the gaps
between our laws and our sex attitudes and behavior, gricle crimes to give
more [lexibility to prosccutors, juries, and judges in prosecuting and
punishing crime, and scale penaltics in a more rational way compatible
with modern notions.!*

=

plaints and cooperate with law enforcement officials, prosccutors, and judges.
It must make allowance and provision for discretionary screening out of cases
at any point in the criminal process. According to the National Opinion Rescarch
Center, which did certain statistical studies for the President’s Crime Commis-
sion in the middle 1960°s, half of all erimes are not reported 1o the police. There
are four times as many forcible rape cases as are recorded in the Uniform Crime
Reports. The police did not even respond in 23 percent of the cases reported
to them, Where they did respond, they did not eall the incident a crime 25 per-
cent of the time. Arrests were made in only 20 percent of those cases. Only 42
percent of these were brought (o trial, and 52 pereent of them were convictel,
Aurition in the legal process means that a conviction is obtained in only 1 ot
of every 10 incidents the people consider crininal. Ennis, Ciime, Victims amd
the Police, Trans-AcTION, June 1967, at 36.

12. “Sexual frecdom, on a private and mutually consenting level, has steadily
increased throughont this century.” Reiss, flow and Why Amenca’s Sex Standards
are Changing, T'rans-AcTion, Mar. 1968, at 26. Others have predicted that the
old standards of sexual immorality are disappearing, but add the hopeful note
that “new standands, even il personally unwelcome, probably will wark out to
the satisfaction of everyone.” I'rol. Ceorge Murdock, Professor of Anthropology
at Yale University, N.Y. Times, Dee. 29, 1949, at 28, col. 6. ](ci;s_mmcmﬁ.‘lh;u
the_notions _that_a sex_.revolution-is taking _place_and_(hat_a_more_permissive
sexual code is a sign of Lreakdown in marality_are_only myths hased lack
of reliable information concerning American sexual behavior, We
of evalution, not revolution, a perind of normalcy, 1

© 137 Speaking to the need of deérimindlizing
“orthodox set practices ol consenting adults, which diverts police, congests courts,
and overpopulates jails, the Smith and Pollack article states:

On a practical level, we must hope that the alliance that preserved

prohibition, the rtacit partnership between moralists and ganpsters, be-

tween the Women's Christian “I'emperance Union and the bootleggers,
will not re-form to thwart the most feasible plan for alleviating the

]'ll'('lf"l crisis.

Smith & Pollack, I.ess, Not More: Police, Courts, Prisons, Frp, Pron., Sept. 1972,
at 18.
14. Rodell, supra note 5 at 38.

“conduct, including un.
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The first two sections of chapter 15 of the Proposcd Code deal with
chapter definitions, and matters of general applicability, s_n_cl: as consent,
mistake_as_to_capacity_to_consent,_and _mistake as_to age. The balance ol
the chapter defines,”classifies, and grades e_l_c_vcn_scpnralc sexual oflfenses.
This was accomplished by first selecting(four types .?E s_czunlaclipi;s_.
distinguished from “misconduct”) susceptible of and needing regulation!’

-~and then defining the cleven separale crimes as instances in which one

of the four sexual acts should be proscribed. The factors that determine
whether a particular situation amounts to onc ol these infln:lrcs include
the use of force, the lack of consent, the age of the victim, the age ol
the actor, and the physical or mental capacity of the viciim to give or
refuse consent. Provisions for appropriate penaltics were added; the full
range ‘of felonies [rom class A through class I and two of the three t'i:llSSCE
of misdemeanors, A and I}, were employed.!o Nine of the eleven crimes
were escalated one grade if serious bodily injury was inflicted or if a deadly
weapon was displayed in a threatening manner. . .
Every move that the committee made in constructing clmpl_cr 15' in-
-+ volved a number of critical decisions based upon multiple considerations
derived [vom the wealth of background material supplicd by l].lt: reporters,
which was supplemented by r‘cnding. study, and cxtcndc:(‘[ discussion by
members of the committee. "I'Ilg__r:pml_nil_gg:g_‘d‘id___ngg_hgg:;a_lc to .(Iepa-rt
from the formulations of the Model Penal Code, recent legislation in
other states, or lAltcrc;(-lTs‘r.i-‘l.:[‘;--Em-w of Missouri where that action seemed
wise. The balance of this article will be devoted to pointing out most
of the decisions made by the committee and at least sketching a few of

the reasons therelor.

1I1. Tue ProscrRinEn SEXUAL ACGTS

Chapter 11 deals with two broad forms of scxu?l conduct: [irst, sexual
intercourse, both vaginal (such as rape) and deviate (such as sodomy),
and second, other sex-oriented acts not involving sexual intercourse, such
as indecent exposure and the touching of certain intimate parts ol the
person, cither directly or through clothing, for purposcs of sexual arousal
or gratification. .

Section 11.010 delines some of the terms or acts referred to. "Scxual

e iy z . ol
intercourse’ carries its traditional mecaning of "penctration, however slight,

of the female sex organ by the male sex organ, whether or not an emission

» “Deviate sexual intercourse” is delined as “any sexual act involv-

results.
tongue or anus ol another

ing the genitals of one person and the mouth, i ‘ "
person.” The Proposed Code defines “sexual contact” as meaning at:):
touching of the genitals or anus of any person, or the breast of any [emale
person, or any such touching through the c]olhm;;, for the pur!':ruc ol arous-
ing or gratifying sexual desire of any person.” The phrase indecent ex-

15. See pt. 111 of this article. N
1 Paor NEw Mo, Guine. Cone §§ 11.030-.130 (1973).
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pasure™ is not separately delined. The Proposed Code crime is the knowing
exposure of genitals under circumstances known to be likely to cause
alfront.or alarm.

" It is neither desirable nor necessary to include as “sexual offenses”
a number of other forms of sexual gratification or arousal, such as sexual

| acts with animals'™ or corpses, adultery or [ornication,'® peeping, and

certain minar forms of possible annoyance, such as thie touching of bodily
zones not highly intimate or crogenous. Nor should mere solicitation to
participate in a sexual act for purposes other than prostitution be criminal.
Prosccutions for any such conduct have been virtually nonexistent in this
state and there is no discernible demand for laws making such conduct
a crime. Most of these forms of conduct have no “victim." They are pri-

“marily offenses against morals, and morc amenable to psychiatric care than
rehabilitation through the criminal justice system. Finally, most such
conduct is probably punishable, where that is desired, as some other kind
ol offense under other scctions of the penal code.

Seduction should not be treated as a sexual offense.’® In classical
seduction the victim consents to sexual intercourse under promise of mar-
riage. Whether it should even create _q_‘c‘ivilrcnusc-of action is a matter
of considerable_controversy. A legitimate question may arise whether the
woman yiclded her favors in exchange for an exacted promise of mar-
riage, in which case it is dilficult to identify which one was the seducer
and which the victim. Il the principal damage or harm is to the reputa-
tion of the female, as would secin to be the theory, then a public prosecu-
tion or imprisanment of the man can only aggravate the victim’s injury.

17. The present Missouri sodomy statute prohibits bestiality. See § 563.230,
RSMo 1969. In the last 110 years one conviction reached the appellate courts.
State v. Wilson, 361 Mo. 78, 300 5.\, 710 (1927) (sexual intercourse with a marc).
The use in privacy of animals for sexual rclease, a common practice, perhaps, in
rural areas, “dillers little in essence from solitary masturbation.” Time is not
yet appropriate to criminalize the latter. Rodell, supra note 5 at 38.

18. Under the Missouri Digest topic of “Fornication™ only two cases are
cited, The act never rose to the dignity of a common law crime, and accordin
to Blackstone, it and adultery were “lelt 10 the [eeble coercion of the spiritua
court according to the ryles ol the-canon law”. 4 W. Brackstone, COMMENTARIES
*65. The early English canon law seems to have been concerned with illicit
intercourse only il it _might_adulterate_the_blood. Ience, the sin of fornication
could be committed only if the” [emale was unmarricd, adultery only if she was
married. R. Perkins, CriMivaL Law 329 (2d ed. 1969). When Missouri adopted
its first incest statute in 1835, it condemned the conduct by those related persons
who committed “adultery or fornication with each other” or “who shall lewdly
and lasciviously cohabit with cach other.” § 6, RSMo 1835 [now § 563.220,
RSMo 1969). Pripr_te_that, a statute made it criminal [or persons to live in "a
state of open and notorious adultery,” and for “every man and woman, one or
bath of whom are married, and not to cach other, who shall lewdly and las-
civiously abide and cohabit with each other” § 77, RSMo 1825 [now § 563.150,
RSMo 1969]. Thus, sgme threads of the cangn law were woven into Missouri law
where they remain u;‘day. although prosccutions under the statute are extremely
rare.

19. But see MoneL Penar Cone § 213.3 (1962).

The current Missouri statute is § 559.310, RSMo 1969. "l"lu: last prosecution there-
under was in 1935,
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Where a pregnancy results the woman has much to gain by access .m a
criminal liability charge since she has a strong lever to l_orrf: marriage.
Consequently many criminal seduction statutes allow the villain o purge
himself, so to speak, by marrying the woman.?? OT.I the other hand, she
has at least two better means ol redress: a civil action for dam

Gion and civiland crimi ion based upon nonsupport
upon the seduction and civil and .cr_nm_nal action based upo pport

.'IECVSGPI_IS-C.({

of the child.
1V. DIFFERENTIATING FACTORS

A. Sex

In its chapter on scxual offenses, the [’.ropqg.cgl:_(':_ng__rnql_:gs__qq‘.flls:
linctions based upan the sex ol the actor or the victim. Women are gi;lcn
equal protection of the laws, but lhgyv_‘:}_]’g__]ncl_t_!__c_:_qq:_l:lly__rqslgr?l\;ilylc. e
criminal law should not be based upon “the premise that women are
weak-willed, naive, and ecasily prcyed upon by men who are m.mc r.lc'vcr
and always stronger."?' Such a policy would not preclude !egis.lnl.lon t:\ikrl.ngl
into account physical characteristics unique to one sc.x.’1 'Nor is it nullified
by the fact that men are more likely to commit certain crimes than women,
or vice versa.?3 The plain fact is that in this modern day the male vicum
of a sex crime is entitled to the same protection as a woman, and the

3 1 24
female offender should be subject to the same punishment as a man.

20. § 559.310, RSMo 1969, provides in part: L

[11]. before the jury is sworn to Iry the defendant upon an md;;trlr::nl

or information, Lc shall marry the woman thus seduccd, it shall be a

bar to any further prosecution of the offense. . . .

21 NOIC.yStX Ul'xm'Rninutfon in the Criminal Law: The Effect of Ur:‘c!:ﬁ:::
Rights Amendment, 11 As. Crim. L. Rev. 469, 173 (1973). i?r;\a»? Enm :
syuﬁpnsium on the subject, sce [Women and the Criminal Law, ! il
Rev. 291 (1973). . .

22 Sfc N())lc. supra note 21, at 470. The Proposlul Code delines “sexual

" as i i i breast of a female.
contact” as including the touching of the | fa

23, Id. at 471 n.10. The author cites statistics as (0 murder and n[:l:l:::l—;f;
but omits prostitution. Tt is true, however, that _rrll:a_lss [ar m:lnlmnlnt:: sg"raré'
in the commission o[ _crime. Sexual offenses tommitted by(‘[mm cs :lupm e
that the studies of the Kinsey Institute t;xclyclgfi_l,ln;:_m. See .uum:n. s i
1172t 9. Some of ihé reasons given were society’s tolerance or ten ulnc o ignare
fermnale sex offenses other than prostitution, !mu;ancc o nlakr cor:||: nl;:“le:t.;ians

juri ict, the discreetness observet .
females, reluctance of juries to convict. the |
the ‘nvcrngc female's "m!l(‘h weaker 'sex drive |l]|:m the avr:r::g: T:'lllc';imr'?srtcs re.‘s:‘)‘ril

i i seepers and  exhibi . and,
o violence by the female, scarcity of female y 1 Kt
ol course l]lcyllﬂld fact that females do indeed commit [ewer illegal sexual acts
than males. L .

24. A classic example of sex discrimination under the prcsr.}n_tI law “::m::\;-
observation that a man caught watching through a window wncv:;r“d ‘.hc
undresses may be arrested as a voyeur, whcrcnaTllf the scxcsM.‘rr: ;:rci peeen e

i ibitionist. " The present Misso
undressing man may be held as an'exhl . xS
laws are iighly (liscr'u_ngil_)gl_c_)ry__agg!glu_ﬁl_g_l_c_s._.ﬁcxl dlEr["u;z:’;‘:cl"1‘;:'}:;3?1: ol
#fiiale [iave a great de lo wi tive role of ma -
féfiiale have a preat deal to do with the ac ol B g o
of [emales in ::ormal sexual conduct as well as criminal u“i‘éﬁ;u:t'“;,‘anjay.
& Gagnon, Prychosexual Developpment, 'IuA:s-;}ng:. M:u;t..’ o A s a
e i meric h

yarity is being approached. Reiss, How an 1y : [ =
I(Ihm;rging, 'FRENS-?\F::ﬁ()N. Mar. 1968, at 26. Seduction, for, example, is [ading bo

as a crime and cause for civil action.
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3. Status

The prohibitions_ol chapter_lL1_do_not apply_to a _man and woman
living together as man and wile, regardless of the legal status of their
relatianship, and “[s]pouses living apart pursuant to a judgment of nullity
or legal separation are not married 1o each other for purposes of this
Chapter.”28 wnal

At common law a man could not rape his wile because the sexual
intercourse was not “unlawlul,” but either party might be guily of
sodomy.?® Although wife-beating is a punishable battery, a forcible sexnal
assault is probably not a crime under the present law unless it is deviate,
T.e., sodomistic. The difficult problems of prool and enforcement and the
desirability of not attempting to interfere with otherwise nggrcssi\:.c or
offensive advances ol onc spouse upon another lead to the conclusion
tbai the law, not the spouse, should adopt a “hands off" policy.

r Although the Code would prohibit consensual deviate sexual inter-
course between unmarried adults [or reasons discussed later, it does not
auempt to criminalize such conduct of married people. Some of it is
advised or encouraged by marriage manuals and counselors, medical and
otherwise.?™ If there is any "crime™ it is a moral one without a “victim.”

C. Age

Onc of the objections most often voiced to existing sex crime legisla-
tion is that it establishes a high “age of consent” with the same severe
penalties attached to “statutory™ as to forcible rape.?8 Ilistorically, the
“age ol consent” in Missouri and elsewhere has ascended, and the punish-
ment has become increasingly severc.?® The “age of consent” [or rape
begun in Missouri in 1825 at 10 years; advanced to 12 years in 1879, to

25. Pror. New Mo. Cxin, Cone § 11.010 (1) (1973).

26. R. Perxins, CrininaL Law 156 (2d ed. 1969). Of course, a man may be
guilty of rape of his wile il he is an accessory. State v. Drope, 162 S.W.2d 677
(Mo. 1971).

27. Ploscowe, Sex Offenses in the New_Penal Law, 32 Brookeyn L. REv, 274,
275-76 (1966)-Plos¢owe, a Tarmer judge in New York and considered an
on sex crimes..thought. that. New Yorkis_new penal code (19G5) was - pidin
prohibiting adult consensual homosexuality. With respect to New York's relaxa-
tion'of that rule in the case’ of iman and wile living together, he wickedly observed
that “if a man or woman want sex legitimately through deviate means, he or
she must marry some one with sinnlar tastes”™. Ploscowe, supra at 276, Nut how
can a haly sacrament convert sybaritic sin into mere domestic dalliance?

28. At common law the age of consent was 10 years. 4 W. Bracksrore,
CommEenTARIFS *210, 212. “Age of consent” usually refers to the rape statutes under
which lack of consent is not an essential clement of the crime where a child
helow a certain age is “carnally known.” Because mistlke as 1o age is no defense
at common law and intent to rape is an autematic ingredient, the offense becomes
one ol “strict liability.” "T'he only issuc of [act is penetration. State v. Coffman,
360 Mo. 782, 230 5.W.2d 761 (1950). Emission is not requircd. State v. Cobb,
350 Mo. 373, 221 S.W.2d 745 (1919).

2Y. It has been supggested that the age of majority was not hased on sexual
maturity or judginent, but rather rose from 141 to 21 as the weighe of arms borue
into battle increased. Fadeley, Sex Crime in the New Code, 51 Onre. 1. Rev. 515,
520 n.31 (1972).

uthority..
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14 years in 1889, and to 15 years in 1913; and came to rest at 16 years in
1921.

Although the adoption of an “age ol consent™ or the usc of age diller-
ences in grading sex crimes has been criticized,™ it seems an unavoidable
result of attempting to enact special laws designed (1) to protect those
decmed inexperienced and immature in judgment, and (2) to deny them.
a taste of that forbidden fruit that would give them the experience they
lack. Establishing an age ol consent and then grading various ofllcnses
according to the age ol the victim or the age of the actor or both involve
crucial and dilficult dilferentiations. The higher the age ol consent, the
greater the number of crimes created. An arbitrary age does, indecd, ignore
individual diflerences.

One solution would be to create overlapping offenses, and thus permit
prosecutor and, perhaps, jury discretion. llowever, our experience with
the ITabitual Criminal Law alone, where the jury could and did completely
ignore undisputed facts, was a disimal one. Therefore, the committee
decided upon a straightlorward approach.

The Proposed_Code treats victims under 16 years of age as incapable

‘___r)f consenting to any ol the prohibited sexual conduct except sexual contact

(i?;u—c'lﬁng other than by intercourse)_of_a_person_14 or _15_years ol age

by_another person less than 17 years of age. However, various offenses

arc graded according to the age of ihe victim with appropriate adjust-
ments of the penalties. Sexual intercourse or deviate sexual intercourse
between persons not_married to each other is_sexual assault in_the [irst
degree where the child is_12 or 13 years of age, and sexual assault in the
sccond degree where the child is__Lfl_g_r_li_ng_mI_:I_\p__:\_c_gg[rjg_\gygrl_l7_y_cgrs
old. Thesc crimes carry lesser_penaltics under the Proposed Code than
does rape. e
Under tje Proposed Code “mpe” is sexual intercourse between persons
not married to cach oilier either (1) by forcible compulsion, or (2) with
a child under 12 years of age. Deviate sexual intercourse under the same
circumstances is sodomy, which is punished as severely as rape. Sexual
abuse under the same circumstances is a [clony. Indecent exposure is a
crime no matter what the age of the victim. In the [irst three crimes the
word "or” should not be overlooked. No matter what the age of the victim
may be, il [orcible c_omp_t_ll_si_qli_i§_1|sctl"__ll_|;:__‘_cﬁ_?_rl_q‘!g_rn!:c. sodomy, or sexual
abuse i1 the Tirst degree. T o T
“~The tomiittee selected the age of 12 as the critical age for the

30. With respect to age gradations in the newly enacted Oregon I'enal Cude,
one writer said: -

The conclusion scems inescapable that the Commission viewed greater

sexual frecdom as potentially [ulfilling to adults but usually corrupting

to the young. . . . The use of an arbitrary chronological age as an

absolute criterion for sexual maturity or aduliheod denies the reality of

individual differences and does not comport with commmon sense solutions

to social problems. -
Id. au 521,
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heaviest penalties [or rape, sodomy, and sexual abuse in the first degree
for a number ol reasons. The age of 12 is the commonest one for the
outset of puberty; indeed “it is known that significant numbers of girls
enter the period of sexual awakening as carly as the tenth year."3! Society
strongly condemns intercourse with a prepubescent child, whether force
is uscd or not. (.'hildrcn_\f_ho have entered puberty gencrally are subjected
o sex offenses differeni from those that tiie below-12 children suffer.3?
Usually, the child ‘wha has reached puberty is more sexually and emo-
tionally mature, more wise in the ways.of-the-world,_apd_inore physically

_capable of fesisting sexual adv sycholog
or physical harm from ilic :
number of hése™ y

ances(The chances of persisting psychologicil
ault are considerably reduced)A siibstantial
A peaple have had sexual experience of one kind
:_or anather.3. The Temale dresses and acts older than her years in many

cases, and may in various ways lead the male into a situation where he
lacks the_moral and social stamina to refrain from sexual acts.3* Where
R = e e T e = - -

31. MoprL Menar Coor § 207.4, Comnment at 252 (Tent. Dralt No. 4, 1955).
Puberty in the female is that age at which she is capable of bearing children.
The majority of children under 12 are prepubescent; they have "not developed
pubic hair, breast enlargement and ather adule sexual characteristics that are
sexually attractive to ordinary men.” Gentgarn, supra note 11, at 54, ‘I'he average

'7 age of the onser=ol puberty in 5000 wirls in Boston and St. Louis around the
turn of the century was between 134 and 1414 years, MonkL Penat Cooe § 207.4,
Comment at 252 n.134 (Tent. Draft No. 4, 1955). The age of the onset of
menstruation has declined by three years in the last century, thus accelerating
or lowering the age of physical maturity, which is at least one of the indications
of maturing judgment about sexual matters. J. TANNER, GROWTIH AT ADOLESCENCE
152 (1962); Eisenberg, Student Unrest; Sources and Consequences, 167 Science
1689 (1970).

33._See _Gennarp,_supra note 11, at 54-55, 83.85, 106, 133.34, 155.56,
177-79, 272.73, 298.99. 324-26. For cxample, few adult male homosexuals seem
particularly interested in boys under 12; racher, they seek only adolescent or young

adult males, 272. = ’ }
337X EET studics’ have been made on the increasing numbers of teenagers

who have had consenual heterosexual or homosexual experiences. See A. Kinsev,
C) Human MaLg, supra note 8; A. Kinsey, Human FEMALE, supra note 8; R. Soren-

&)}

SEN, ADOLESCENT SEXUALITY IN CONTEMPORARY AMERICA (1973). Sorcnsen found
that by age 16 3bout™37 percent of all children had had sexual intercourse one
or more times. Of the remaining 63 percent, about 17 percent were “sexual be-

_ginners,” ie., virgins who had act__i!r_:h or_passively experienced sexual petting.

Q_}hns:){'_s___cg_rllcr'slu:t!c;'mn “now _le ou@gt_cd.: Even then he found that of girls
born in the T9207%, percent had petted to orgasm in their teens. Kinsey,
Hunman Femarr, sufira at 244, The most telling of Sorensen’s statistics are those
that indicate that there is a tremendous expansion in sexual experience between

/D the ages of 16 and 19 By age 20, 64 percent of all tecnagers had had sexual incer-

g S

' course one or more times; 2l percent were scxual'hcginncn." The boys who
had had sexual intercourse outnumbered the girls by a_[ew..percentage points,
but girls outnumbered boys among “sexual brginncrs."iﬂthcr studies, including
those of Kinsey, indicate that many young people have one or more homosexual
experiences in their teens; those experiences are generally purely experimental and

[ do _not_pemist_jn. adlulthood. e A S i

347 The story is told of a man who et a gnod-looking girl given to heavy
cosmetics, high heels, tight dresses, provocative mannerisms, and a propensity for
drink and sexual banter. The anticipated sequence of events occurred, When
he next saw her on the witness stand in court, “they had braided her hair in

\f]{ pigtails and given her a rag doll o hold.” Gruitarn, sufrra nowe 11, at 84,

12 years old.?® s
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no forcible compulsion is used?® the actor does not deserve the punishment
or label of “rapist” or “sodomist’” when the object of his advances is over.

o

The age of 12 was sclected by the Kinsey Instituge for_jts_study by
classes of various types of sex offenders as a significant age_dillerentiating
offenders against “children” (delined as those under 12) from olfenders
against “minors” (those 12 or older but less than 16 years ol age). The

35. The importance ol determining whether “forcible compulsion™ was used
cannot be overemphasized. Resort to force or threats draws the heaviest penalties
under the present Jaw and under the Code. It renders the age of the vicim
irrelevant, just as it is irrelevant in statuwtory rape. Whether “lorcible compul-
sion” was used in any particular case necessarily _th:pcnds upan all of the circum-
stances. This is especially important where children are the victims, Decause
many children between the ages of 6 and 16 have heen taught to refrain from

most sexual acts permitted adults. In many cases they do withhold consent and

resist sexual advances. Ilowever, their capabilities are usually limited, so that /’{

what may not be “forcible compulsion™ against an adult may well qualily where

a child is involved. The_Kinsey_Institute [ound it nceessary and_appropriate_to_

classily sex_ollenders by types. One ol the varalles was the age ol the victim, ISL(}D
Another was whetlier Jpree had_been used. Obviously, the younger the child the_ (L

more difficuli_it is_to_say_whether [orce was ysed. ] ) i '”U'
—-=~Force ranges from unmﬁiFalcc[ violence to, lct us say, holding 2 child J’.'{L“?w‘

Ly the wrist; threat runs the gamut (rom specific verbal threat or bran- et '

dishing a weapon to a subtle implication. In_any-relationship_hetween a C\}fl LL(\

child and_an_aduli_there is_always in_the h:;(kgn_nundA;Lu,._nlcman,qL A

duress; the incvitable disparity in strength and social status is an omni- o

iir-;salt factor. A man, even though a stranger, is in_an authoritarian, /.>

superior position. o i

GeniARD, suprd fiole 11, at 54,
" There are a substantial number of heterosexual aggressors wha do use force
against children from G to 16 years of age. The grading of sex offenses by age
is intended, therefore, only to punish in a mare just fashion the consent cases,:
which remain alter all of the forcible compulsion cases are eliminated.

36. In the last 15 to 20 years, a vast amount of literaturc has developed
concerning the processes by which socicty labels conduct as deviate and the
consequences thercol for the individual and socicty. Que_psychiatrist suggests
dropping entircly the category of “sexual olfenses” because it Blocks cﬂccu:g
Ii'am]]]fﬁg":i'nd treatment of individuals. Sadoff, Sexually Deviated "(_)Hfmlns.

TempLe L.Q. 305 (1967). The labelling theory hypothesizes that sacial group;

create deviance by making the rules whose infraction constitutes cicvuancc..i:m"

Ly applying those rules to particular people and labelling them as outsiders.

11. Becker, Outsiners 8.9 (1968). A deviant label generates special and consequen-

tial dilficulties for the person. A spoiled public identity in many cases rc.mf'orccs

deviance rather than inhibits it, because it negatively alfccts the deviant’s inter-

ersonal relationships. In a “milicu of suspicion and social disapprobation he

rimls it difficult to resume or continue conventional roles. Thus, individuoals

tend to become fixed in deviance once labelled. Yet, labelling is often followed

by "deviance disavowal,” such as blaming alcohol or engaging in fnh‘:r ratn_)nn]ln."a-

tion in the struggle to maintain a sell-image of normalcy. This is particularly

true of sex offenders, because alcohol mmclim:s |Ecn:ascs the tendency to commit

imes. his tends to hinder psychotherapy. .

- g::':\‘f:nlAdii]s(?lfssi[un and bihliogr:\phicspuylav be found in Chiricgl. lncq‘uahty

in the hmposition of a Criminal Label, 19 Soc. Pron. 553 (1972) Mr:..:n;;:lly.

Drinking and Deviance Disavowal: The Case of the Cfu:{d‘ﬂftlnren. I:P. ocC.
I'ron. 13 (1968); Rooney, Iteactions to “Crimes Withow Victims”, 13 Soc: Nnotn.
400 (1966). See also Liazos, The Poverly of the Seciology of Dewviance: Nuls,
Stuts, and Perverts, 20 Soc. Pron, 1031 (1972).
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comumittee made this same important age classification. "The_Maodel_Penal

Code and the Proposed New Federal Criminal_Code denominate as “rape”
sexual intercourse by force, threats and other means, including such

“sodomy™ as a crime _under those proposals. Delaware adopted the_age

of 12; the Proposed New Jersey Code 1ecommends the same age((Tn 1955~

eicven saies fixed the age of consent for sexual intercourse at 12 and’in
scvc!":}l_jgl__rjsiljcl_i_(_)lg__l_lgc_:lgg_w:l_s-lz\:ft:‘;:_ji_- . c
Just as there are logif;uI._l_c-;:s.:;llAs_f};r making distinctions based upon
the age ol the victim, there are equally good reasons for penalizing actors
17 years of age or older more severely than those less than 17 years old.?®
,’Tl';: latter are processed as juveniles unlesscertified for trial in the circuit
\fourt. At 17 the average juvenile—certainly the male of the species—is
exually mature and experienced and probably physically superior to the

average female of [+ or 1599 Below the age of 17 the average male_has

less judgmcm. socialization, ang sell-restraint than the average person in

the large class above 17 years of age. For these reasons and others sexual

grading when committed by actors 17 years ol age or older on I4- or 15-
year-old_victims than when committed by persons_under_17 years ol age.

D. Chastity, Promiscuity, Character, and Refutation
Chastity and "good repute” are mentioned in only two Missouri sex
offense statutes.t® Ilowever, evidence of chastity or lack of it and good
character or reputation or lack of them may creep into any sexual ollense

37. Moner. Penar. Coor § 2074, Comunent at 250126 (Tent. Draft
No. 4, 1955).

38. Some criminal code revision proposals predicate liability npon the age
differential between actor and “victim,” rather than fixing a specilic age below
which those actors not using [orcible compulsion will not incur maximum liability.
See generally Comment, Sex Offenses and Penal Code Nevision in Michipan, 14
Wavne L. Rev. 931, 915 (1968B).

39. The Kinsey Institute did not attempt to study sex oflenders under 16 -

years of age. First, younger persons are swallowed “Up and concealed by the
sceret amd anonymous workings of the juvenile court system.” Second,
The male in the last hall of his teens is ordinarily a physical adule
or esscntially so . . .. We cannot rule him out of adulthood on the
basis of poor judgment or impulsivencss, for he has no monopoly on
these autributes . . . . ¢ At any rate, by age 16 the average male mects at t
least the minimal requirements for adult life; he can function in socicty
as an adult if permitted to do so, and he knows what socicty expects of
him,
Genitarp, supra note 11, at 11, But the human [emale is equally ready for adult.

hood at age 16. Ild. at 106. Feminists_would agree and denounce any overt dis-

. . . Tk —
_crimination between the sexcs, such as a two-year "lead tme” imiplicit in the

Cam:lmmSzx Discrimination in the Criminal Law, 11 Criat
L. Rev. 460 (1978). We say “implicit” because the term “actors” is neutral so
far as the P'roposed Code is concerned.

10. See § 559.300, RSMo 1969 (carnal knowledge by a person over 17 ol
any unmarricd female between the ages of 16 and 18 of previously chaste
character) and § 559.310, RSMo 1969 (scduction of any unmarried female of good
repute under age 18).
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trial in several ways. As a result, a considerable nmou!u ol'dccisi.nn:ﬂ' law
on the subject has encrusted the law of sex crimes in Mnsso.un." That
law of evidence would undoubtedly be applicable to the lrml.ol' cascs
under a4 new penal code unless new statutes nucmplc.d to inject new
concepts into the substantive or procedural law or—perish tlu.: llh(.Jl.‘lglll—
attempted to codily the existing decisional law on the admissibility of
evidence of chastity and character or reputation in sex offense cases.

At common law_prior nnrlmsr.ilx ol the lcmnjwumg_a_ddcmc_m.\
cither forceful or "S(illlllUl’)’hlc,‘: and that is the law in Missouri today.
Since the Proposed Code procecds on the hypothcsif that persons 1f11rler
16 lack r_;—xlmcily for judgment as to whether to refrain_[rom sexual inter-

—— : A : F ir vi " “Previous
course, it 1s something ol a farce o inquire into their virtue.” “Pre

sexual experience in this situation might well bctokcn,p[g?yiq.nus_yiuin\im-
tion, which should not_be, a_delense.to.a.subscquent victimizer.” 43 .

‘On'l_n:;lﬁn;:e. therefore, the committee concluded that a rule essentially
involving credibility should not be reduced to a fixed rulc.”.The present
decisional law is preferable, particularly in light of the partial allowance
of mistake as to age as an allirmative defense in SCCliOl‘! ll.(?IS(S) of l.he
Code,*s and “the unwarranted slanders on the complnmnnls"scxunl lile
that the defendant’s ‘oath-helpers” are likely to perpetrate. . .. in

L. Consent

Some of the sexual offenses in the Propased Code rcqy_iLc_Q;oo[ of
lack of conscm(Ei h)olh-&; do not.*T The policy decisions of
the committee were based in part upon the following.

|. Lack of Consent in General

One convenient classilication of sexual ollenscs is based upon the
presence or absence o__E_T;rcil)l_c compulsion. The [orct_:-or-thrcal cases need
no discussion, because _lack n[_ﬂqs_c_qt__g;_n_l_)g_impjggg___f[gm‘_[!!lg_nsc.'.
threats or force nvcrcom)i@gs,pnahlu_rcsis(nnge._'_rjgg_c_.'gsg; not_involving

o—

41. The Missouri cases touching on this sni:]ccl-ge_ncr:ﬂly involve rape.
It wi;lu]tl serve no useful purpose hfrc to trace the winding I"f”]‘ D"T l_h;: ;?\:
Missouri probably follows majority rules. See _grnnnl!y_[lll)l:’yr. The n‘g o B
Rape Case, 11 Anr. Crine. L. Rev. 309, 325 (1973); Note, The Victim in a Forc
Rape Case: A Femnist View, 11 Ax. Cmm.ﬂ},l.ll'(l-:v. 335, 313 (1973).

42, - . BracksroNe, COMMENTARIES ol )

B Aot T Cone. § 2074, Comment at 251 (Tent. Dralt No. 4, 1955).

44. P'ror. NEw Fep. Criat. Cooe § 1648, Comment at 195. (1971).

45 Pror. New Mo, Crin. Cooe § 11.020(2) (1973) provides: . i

Mistake as to age. (a) Whenever in this Chapter lIIC-Cf‘II“I‘lIl’!n]1:l{y' o

conduct depends upon a child’s being under the age of 14, itis no de cn:’c

that the defendant believed the child to be |4 years ol or older. ( )

Whenever in this Chapter the criminality of conduct dcpcmls! upudn ll

child's being 14 or 15 years ol age. it is a defense that the nc{:n an

reasonably believed that the child was 16 years old or older. (c) Reason-

able beliel that the child was 16 years old or oldcr under Subsection

b) is an affirmative defense.
‘I(g.)(l\%lcl'!. Rev. Caar. Cooe § 2331, Comment at 193 (1967). p—
47. Tack of consent is not an essential element ol any nlfense define

in chapter 11 unless specifically set out in the definition.

ol
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force may then be divided into two subclasses: (1) those involving in-
capacitated victims, and (b) those involving others. T'he cases involving
'incnpncimlcd victims require no explanation; those victims are incapable

of consent, so that no showing of lack of consent nced be made,_The
mistaken consent cases will be discussed infra.% That leaves a class o

"= vietims not incapacitaicil physically or menially, a class that may be sub
[ divided into those under 16 and those 16 fff?__i_“g‘?__'_'!!‘_1.2.“.!?5.-::»4\
-, Those under 16 years of ‘age are capable, under the Proposed Code, ,

% ol consenting to only one act (sexual contact).+® This exception is a recagii-
o S of T Tacts of lile. Many children 14 or 15 years of age and some
much younger indulge in “heavy petting.” This conduct is not only com-

mon but probably normal in the psychosexual development of children

in these age groups who are not inhibited by other influences. It may
involve the touching af the female breast or touching of the sexual organs

ol cither or both parties. Il consented o it should not be criminallzed.sv

2. Consensual Deviate Sexual Intercourse Between Competent Adults
Not Married ta One Another

The Proposed Code makes it a crime [or any person less than 17 years
old to cngngr_:_i_{)__il_g\_@Eg}_}{ﬂ[jpjcrcOlursc with any other person of any age
to whouT he is not married.3" Conseni'is no delense, and whether the act
took place in private or in public is irrclevant. Thus, Missouri's existing
policy criminalizing such conduct would be adhered to with only two
exceptions: (1) persons married to one another would not be punishable,
and (2) four classes of the crime would be created with dilfering penalties.
Bearing in mind the first underlying exception (persons married to each
other), the lour classes would be dillerentiated according to age, capacity
to consent, and the use of forcible compulsion. It would be sexual nis-
conduct where both parties were over 17 years ol age,’? deviate sexual
assault in the second degree where one party was 17 or older and the
other party was 14 or 15 years ol age,®® deviate sexual assault in the first
degree where the actor was 17 or older and the other party 12 or 13 years
of age or incapacitated,® and sodomy if forcible compulsion was used
or il the victim was under 12 years ol age.5s

The committee's decision to continue to make it a crime for com-
petent, consenting adults not married to one another to engage in deviate
sexual intercourse in private may provoke more controversy than any

48. See pu. IV, § 3(b) of this article.

49. Pror. New Mo. Crin. Code § 11.120 (1973).

50. The rationale is that as to “heavy petting” between contemporaries
“[plrivate morals must be relicd wpon to regulate personal behavior, and criminal
sanctions arc inappropriate to punish a breach of the moral law.” Pror. Ky, Crint.
Cooe § 1127, Comment at 138 (1971).

51. Prop. New Mo. Caim. Cooe § 11.090 (1) (b) (1973).

52. Id.

53, Id. § 11.080 (1),

54, 1d.§ 11.070(1).

55. Id. § 11.060 (1),
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minority with an increasing number of adherents and encouragement
many places may vigorously challenge this provision ol the Proposed C.
They will be met by powerful opposition, equally vociferous, militan
well-organized. Religion, morals, the medical and social sciences, pe
legal administration, and constitutional law will be drawn into the

and called upovn by both sides [or support.

The arguments pro and con have been marshalled so well by «
that it scems unnecessary 1o pitch them against one another here.
over, it would be impossible to state authoritatively which argumen
majority of the commitice considered valid, The commitlee was
consistent, because it also decided to criminalize other “crimes wi
victims,” such as certain aspects ol gambling, abortion, prostitution,
juana use, and obscenity,

Three major lines of reasoning may he urged in support ol the
mittee's position. The [lirst is derived from Lord _Devlin._A_cor
morality is a necessam_b_oan_q_haql(_i_ipg_gggigt_y;_t‘pggg_hr_:r_._a_nd “mar

\ﬂﬁc'_ll_—_-ﬁggl_ig_gpc_igl_yl__mggt“_]ggx_x the price” by sacrificing some of its
to otherwise unlimited Ireedom. The whole deadweight of sin cann
put upon cither the criminal law, which deals with minimum stan
of conduct and punishment, or the moral law, which establishes maxi
standards and relies upon teaching, training, and exhortation, R,
or wrongly, most Missourians today regard homosexuality as imn
if the law fails to support that notion, disrespect for law and a e
loosening of the bonds of society must [ollow.

other part of the committee’s_work,%® A vocilerous, militant, well-orge

56. "The proposed change [decriminalizing consensual adult sodomy
the Proposcd Maryland Criminal Code) presents an issue of legislative
which may well rival capital punishment and abortion in il potential for an

. public controversy.” Fisher, The Sex Offender Provisions of the Proposed

Maryland Criminal Code: Should Private Consenting Adult Homosexue
havior Be Excluded?, 30 Mo, L. Rev, 91 1970).

The topic has provoked a great deal of law review commentary. See
Cantor, Deviation and the Criminal Law, 55 ]. Cmin, L.C. & PS. 441 {
Spence, The Law of Crime Against Nature, 32 N.C.1.. Rev. 312 (1951); Com:
Government-Created Employment Disabilities of the HHomosexual, 82 1la
Rev. 1738 (19G9); Note, Homosexuality and the Law—An Qverview, 17 ]
Forum 273 (1971); Project, The Consenting Homosexual and the Iau
Empirical Study of Enforcement and Administration in Los Angeles Coun
U.CL.A.L. Rev. 613 (1966): Comment, Deviate Sexual Behavior Under the
Hlinois Criminal Code, 1965 Wasir. U.L.Q. 220 (1965); Comment, Privale
sensual Homosexual Behavior: The Crime and Its Enforcement, 70 YALE L.
(1961).

The authors of the Model Penal Code decided thag_consensual adult d

sexual intercourse should not be a crime. ‘The draftsinen of new codes i Calil
5gngggk_y.,Mjchiganhand_&vLcw_Jcmy,m:rccd._a:‘,disl_t!gg_slnIumcn.ni.th:.l‘m._..
New Federal Criminal Cade. So :i|d_lllc_lcgisla:u:;L_q[_Jl!i_npjs_gnt_l__orcu.._
enacting their new criminal_codles, .
51 ThETwWidéspread  organization of homosexuals for better treatme
society in tenms of social acceprance, equal job opportunities, and [reedom
criminal prosecution may not be discouch. Humphreys, New Styles in |
sexual Manliness, Trans-acTion, Mar. 1971, at 39,
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The second point is that a majority of the people in Missouri still
regard homoesexuality as disgusting, degrading, degenerate, and a threat
to socicty. Whether this is rational or not, so long as the feeling persists
the majority will insist that its condemnation be refllected in a positive
manner in a criminal code even il it is unenforceable. It has the right
to do so, subject only to constitntional limitations, and it has the political
power to make its notions of the Good become True il not Beautiful.®®

The third argument cautions practicality in politics. Il the Proposed

Code does not make consenting adult homosexuality a_crime, the legisla-

ture may react violéntly and reject the entire Proposed Code, feaving Mis-
“souri with”many Taws, inclidiiig those on sodomy, unreformed and much
worse than the compromises proposed by the conufiittee.

None of these arguments is susceptible of reasoned and reasonable
analysis. This is not to suggest that the committce weaseled out of its
obligation to construct a rational criminal code by adopting a narrow
construction of its commission. Legislators have a dual responsibility to
legislate wisely and to reflect the wishes of the constituencies they represent.
The antinomy can be resolved only by some reasonable accommodation
of the one to the other. The committee's approach involves an attempt
to reflect #ociety’s general disapproval of consensual deviate sexual inter-
course while dealing more justly with offenders.

3. Mistake as to Capacity to Consent

Sexual intercourse, deviate sexual intercourse, or sexual contiact are
crimes under the Proposed Code when commited with a person who is "in-
capacitated.” The comment (o section 11.010 defines “incapacitated” as
“that physical or mental condition, temporary or permanent, in which a per-
son is unconscious, unable o appraise the nature of his conduct, or unable
o communicate unwillingness to an act,” and provides that "a person
is not ‘incapacitated” with respect to an act committed upon him il he
became unconscious or unable to appraise the nature of his conduct alter
consenting to the act.” Section 11.020 (1) (a) of the Proposed Code then
provides:

[W]henever in this Chapter the criminality of conduct de-
pends unpon a victim's being incapacitited, no crime is com-
mitted if the actor believed that the victim was not incapacitated
and believed that the victim consented to the act. The burden
ol injecting the issue of mistake is on the defendant, but this does
not shift the burden of prool.

58. The majority does not invariably prevail, of course. Organired minority
groups with well-conceived, adequartely financed, and properly propagandized
“power plays” determine the ultimate legislative result in some critical cases,
See, e, Roby, Politics and Criminal Law: Revision of the New York State I'enal
Law on I'rostitution, 17 Soc. Pron. 83 (1969) (history of New York Penal Code's
prostitution provision).
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All of these sections are in substantial accord with existing Missour
law. It is important to note that “mistake as to capacity to consent” mus
be distinguished [rom “mistake as to age,” which is covered as a separat

part of section 11.020.

a. Capacity to Consent

The law is clear enough as to what constitutes physic.n! inc.'l.pacii
to consent.®® As to persons mentally incapable of consenting, Missow
cases have held that a woman with "weak intellect” may be yet cn[.mlljl
of consent to intercourse.9 Some of the decisions indicate that the victit
must be able to understand “the immoral nature” of the act.®* Althoug
no issue was raised as to the propriety ol the charge to the jury,. sever;
cases quoted without disapproval instructions presenting the issuc ¢
whether the victim was of such "unsound mind” or of “such weak intclles
or intelligence” or of “such weak and disordered mind” that she was m
able 1o comprehend the nature and consequence of such act, and coul
not understandd right [rom wrong.”"e? o .

The right-from-wrong test should not be applied in determinir
mental capacity to consent to a sexual act for scr’cral reasons. The statut
do not attempt to define or condemn immorality, except in the area
consensual sodomy. Current Missouri law recognizes th:u_ the legal tes
of mental capacity to perform various acts may differ wu]ely: Even tl
Mental Responsibility Law differentiates between mental capacity to cor
mit crimes and mental capacity to proceed at various stages (l)f .lhc triz
lere we are concerned with a very personal choice by the victim rath:
than the actor. The interests to be protected so far as adults are concern
are the individual's right of privacy, bodily inlcg‘ril:j. human dignity, a1
freedom from distasteful or traumatic sexual experiences.

b. Mistake as to Capacity to Consent

The Proposed Code again is in substantial accord with existing M
souri law, under which a defendant is not guilty of rape ol a person me
tally incapable of consenting unless he knows of that incapacity, providir
of course, that the victim appeared to consent am! fo'rcc or threats we
not employed.?? The defendant’s knowledge is subjectively tested, thou

i i i i because the .

59, Sexual intercourse with a woman who is asleep is rape :
is without her consent. State v. Stroud, 362 Mo. 124, 240 S.w.2d 111 (1951); St
v. Welch, 191 Mo, 179, 89 S.W. 945 (1905) (dn:!um?. The same rule undoubtes
applies 1o a victim rendered unconscious by force. ¢ [11gs.|_nr drink, or:z“pcum)

lyzed as to be incapable either of resisting or signaling nonconscnt.
Pamﬁg. State v. Cunniingh:lm. 100 Mo. 382, 12 S.W. 376 (1889).

61. State v. Schlichter, 263 Mo. 561, 173 5.W. 1072 (1915); State v. Warr

Mo. 185, 134 S.W. 522 (1911). .
e 52? State v. Schlichter, 263 Mo. 561, 173 S.W. 1072 (1915); State v. Willia

149 Mo. 496, 51 S.W. 88 (1899). .
G3. State v. Robinson, 345 Mo. 897, 136 S.W.2d 1008 (1940); Stalc‘

: H ichter, 263 Mo, !
le, 186 S.W. G96 (Mo. En Nanc 1916); State v. Schlic ; 0
Il!:‘%ldsc:ﬁs 1072 (IQIS;: Sl:(llc v. Warren, 232 Mo, 185, 131 S.W. 522 (1911); St

v. Cunningham, 100 Mo. 382, 12 5.W. 376 (1889).
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prool of constructive knowledge may be made by circumstantial evidence.t
The actor’s mistaken beliel as to mental capacity to consent is distin-
guishable from his mistaken beliel that the victim was ol a sullicient age
to have the capacity to consent, because while every person is presumed
to be sane, there is no presumption that one has atained a certain age.
Further, far reasons ol public policy the anus should be on the actor o be
certain that his victim is not under age.98

F. Forcible Compulsion and Other Aggravating Circumstances
1. Force and Threats \
The Proposed Cade provides higher penalties for illegal sexual_inter-

course, deviate sexual intercourse, and sexual abuse ¢ ‘sexual contact’ )
__where_they are accomplished by * forcublc comp_y_!fmn " a phrase delined
in section 11.010 as “either (a) ])h)smal Torce that overcomes reasonable
resistance, or (b) a threat, express or implied, that places a person in
reasonable fear of death, serious bodily injury or kidnapping of himself
or another person.” The decision to regard the use ol [orce or threats
as particularly reprchensible in the sexual offense cases was an easy one
for the committee to make. !n a very real sense, forcible Tape or sodomy
resemble felonious 1ss1nl[", Rape sul;]ccls “the “victim not ‘only to the”
unarct.-plcd risk of unwanted pregnancy or venereal discase but also to

the likelihood of bodily harm in resisting the attack.

2. Infliction of Injury or Display of a Deadly Weapon

The _present ) {j;mlui_s_l._'ullcs recognize no aggravating circumstances,
such as gang rape, abuse of a position of guardianship or trust, pregnancy,
infection with a venereal disease, infliction of various badily injury, or
use of a deadly weapon, as grounds [or imposing an increased penalty for
rape. Statutes relating to assault and other crimes increase the punish-
ment where deadly weapons arc used or where injury is threatened or
comimitted.®?

The committee concluded that not only_should rape and sodomy
Le upgraded, increasing the penalties, where serious. jl‘l_]LlrLW"l§ 'mfhcled
or a deadly weapon was displayed buuhauunplc_luglmqmrc:! similar
treatment of almost all of the sexual offenses in clnp!cr 11. This dccusmn.
wlhiich involved 2 value judgment, gives considerably more flexibility i
the application of the law and justifics heavier penalties where these aggra-
vating circumstances are present.

V. PENALTIES

The penalty provisions of other modern criminal codes_cannot be

i z vith each other or with the Proposed Code [or at least
readily compared with eac [

61, State v. Warren, 232 Mo, 185, 134 SV, 522 (1011).

65. State v, Helderle, 186 5.W. 676 (Mo. En Banc 1916) (opinions of Faris,
J. and Woodson, J.)

G6. See § 559.190, RSMo 1969.

67. Sce § 556.140, RSMo 1969.
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two reasons: differences in delining and grading sexual offenses, and

dilferences in alternative sentencing procedures relating to all of the crim-
inal laws. Nevertheless, there is rough agreement on several propositions.

First, it is difficult for most people to think rationally about the
punishment that ought to be administered to a sex offender. e is an
“outsider™ regarded emotionally with contempt-and-disgust, one-who-has
violated not only the criminal law but religious, moral, and social codes
as well. A vast amount of misinformation surrounds all sex offenses. We
know few ol the facts that we should know in order to deal with sex
offenders, and we tend to (ill the gap of ignorance with myths, rationaliza-
tions, and over-punishment.?® Sccond, the most serious types ol offcnses

are rape and sadomy; less serious are the sexual contact cases; the least
scrious are the noncontact offenses. Third, where the actor applics lorcible
compulsion or where the victim is a prepubescent child, sexual offenses
should be regarded as aggravated and deserving of heavier punishment
than when those circumstances are not present. They should be upgraded
even further where a serious bodily injury is inflicted or where a deadly
-.weapon is displayed. Fourth, most sexual offenses should be felonies but
some should be misdemeanors, and, if possible, signilicant diflerentiating
factors ought to be written into the law to express the legislature’s notions
of the suitability of the pumshmcnt Lo thc crime.

for dcnlmg with conv:clel! persons. A lull treatment of this Sllbjﬂcl is
beyond the scope of this article. Suffice it to say that the committee’s pri-
mary goal in_classifying_and_grading_the sexual offenses was_to_enable
the legislature initially to_provide for that_type.and.range of | pumshmcm
suitable to the crime rather than to the person_committing-the-crime.-

"Iht:rt:[ore. it is at once obvious that the committee’'s recommenda-
tions as to separation or classiflications of dillerent types of crimes are
merely suggestions, albeit carclully reasoned ones. Il the general assembly
thinks that indecent exposure ought to be a class 4, B, C, or D felony
instead of a class A misdemeanor, then its will can be done.

There was litte, if any, dissent within the committee as to the penalty
recommendations in the Proposed Code. Forcible rape and sodomy and
sexual intercourse or deviate sexual intercourse with a child under the
age of 12 years ought to be heavily punished; in the aggravated cases
these offenses deserve a class A [elony designation.®® Sexual intercourse

68. Little agreement exists amang legal_and_psychiatrie experts_as_to_what
—may.p be_repanded_ns sex_oflenses or as to what punishment sex offenders

roperly be reganded as sex_oflenses
should face. Genuarn, supra note 11, at 1-13; B. Kareaman, THe SEXuAL OFFENDER
AND 1Tts OFFenses 4.20, 42-18, 21590, 104-14 (1954); G, MurrLer. LecaL REGULA-
TION OF Sexvar Convucr 10.13 (1961); Sadofl, Sexually Dcumred Offenders, 40
© Temrre L.Q. 305 (1967).
69. Pror. New Mo. Crin. Conr § 11.030 (1973).
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or 13 years_ ol age should not_carry as severe a_penalty, especially where

mistake as to age is no‘dgﬁ:ns_c and the victim may have not only consented
but deliberately solicited the sexual act. And so on, through the 11 crimes
set out in chapter 11,

Consensual adult homosexual contacts remain, as today, punishable
under the Praposed Code. [towever debatable that decision may be, a sub-
stantiil majority will agree that the offense should not be labeled “sodomy”

It ] cible_compulsion or_
deviate sexual iniercourse with peisons under 16 years ol age.

or allotted the same punishment as cases_involving [

VI. Sunmatary anp CONCLUSIONS

The Proposed Code would make no essential change in most re-
spects in the present Missouri law ol sexual offenses. Forcible and
statutory rape would remain severely punished crimes. The “age of
cansent” of 16 years would be retained but would apply to all sex olfenses,
including the prohibitions against touching in the current child molesta-
tion statute.”® Consensual adule deviate sexual intercourse would continue
to be a_crime, but_the punishment would bé Tediiced;” persons married

EE»“'o.ﬁc_aﬁqt_lyer_}g;yl(!)gg)_agrgg[35(_:«_‘1_._”“'-1_'I1"c:"ﬁ1-o;t__I?cqucm sexual oflenses—
indecent touching and indecent exposurc—are extended to protect adults.
The decisional law respecting consent, incapacity to consent, mistake as
Lo capncily to cansent, resistance, corroboration, prompt complaint, and
instructions to juries would remain undisturbed.

In addition to a few minor changes in the law, some ol which have
been mentioned, a great deal is proposed by way of pruning out dead-
letter_statutes, replanting some olfenses in other scctions of the Code,

and replacing vagye anil_obraleie pliases’? Wiih cléar, modern terms——

~The important major changes proposed are few. First, the principal
sex olfenses (rape, sodomy, and sexual contact) would be split into a
number of graded offenses and labeled “rape,” “sexual assault™ in two
degrees, “sodomy,” "deviate sexual assault” in two degrees, "sexual mis-
conduct,” and “sexual abuse™ in three degrees. Under this classification
the four basic offenses involving sexual intercourse, deviate sexual inter-
course, sexual contact, and indecent exposure would be subdivided into
the cleven olfenses foerpme of grading the punishinent according
to the use of forcible compulsion, the capacity or incapacity of the victim
to consent, the age of the victim, and the age of the actor. Sccond, there
would be one new delense, mistake as to age, but it would be limited
to mistake as to the age of 14- or 15-ycar-old persons.’

70. ‘The only exception is that a 14 or 15 year old could consent to “sexual
contact.”” Id., § 11.120(2). ;

71. Id., § 11.060 (1) (a).

72. See, e.g., § 563.230, RSMo 1969.

75. See statute quoted note 45 supra.
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[ The prnclical eifects of the I‘ropo;cd Cgt_ig_'s Pigggin_ls__ip__lh;_ﬂﬂa.DLJ

i

\

- the eénforcement of sex offense 1

__compact body_charged with

sexual olfenses mnydqqtg‘pg__zlssggqi__jrsl. the rflajo_r.gonls of l!lc criminal
law wouﬁfif??:ﬁﬁr to attain because ol the availability of punishment bc; \0-
fitting the crime but adjustable to the individual offender for pur[imscs 0d \ (
deterrence and rehabilitation. Gecond, many objectives 5[_.3 modernize & (\“-"b /< &
c?fmln:tl"cmimmltd‘b’E‘s"c'f?EEijncluding a significant narrowing ol 1‘1"_1[‘1:_15:5{;__ 7 q-’\\ Y; )&l
between what people say they bc}_:':.:_'fﬂa_g'gl_!lg_\fi!_!}gy_ncu.Jal]y_bchnvn: Mt | \f},
reei aws would become easier and the prosecu y '\SQ’?/
tion and processing of sex olfenders would bc‘cmF}c_ more certain and equal )ﬁ__w'
without sacrificing the flexibility needed for individual cases.
Much remains to be done. We need to know much mfm:: 'aboul H2 4
offenders, their motivations and characteristics, their .rccu!wum rates,
their :lmcn‘nbilir.y to treatment, and their response 1o punishment of thTll:-
selves and others. Accurate statistics must be kept so that (r::nds can be
noted and projected and appropriate adjustments can be rr?adc in the cmlllr:
criminal justice system. Other disciplines, such as l!\c social sc:cntcs.im
be dralted to help so that a massive, coordinated, informed approach can
2 he entire subject.
be l*lci: ls?uldic:sc:ﬂrt::uly l]mgun should be continued. We cannot afford
to let the substantive criminal law slumber for :mot!:cr century and a
half in Missouri. But it will surely do so unless 1!1_:_{(3__%:17;anr.,pcnnanc.nl,
LllLCQnLjIl\li!}gmLGEPQnijblIllyﬁof-—cwlducung
empirical 5‘1“159;{51@1‘,’_;351.193‘_-‘%5"“?“‘ .of. mnlnt?jusic(: Pan;:j;?ﬁ_
"s'fs‘ié’ﬁi.?i_b_‘xi_‘ﬂ{_—g__pmjgc,ucquircul-ngn;ml,:upporf,_c?ltlxcr_ vom-t s ghc—
lature or some charitable {gunda.Lmn_muL_Lhc_ml!mgu—ass:slance‘o t ]
T)Zﬁgﬁ-.—h_ﬁ?:_n;{aﬂl-aw schools. The committee's work has been cm'f‘lplclc.(li
but it should be regarded as only an interim report on wark lhalb:'l
never be finished. “The end of any great enterprisc should also a
beginning.”7®

74. Other governments have effectively employed such a body. Pound, Iniro-

i {. 'Loscowe, Sex and The Law, at v (1951).
ducn?o; llc"a:kcr,ld'lﬂ‘jnz Model Penal Code and Beyond, 63 CoLum. I.. Rev. 504, 607
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Arrennix: A

HISTORICAL REVIEW OF MISSOURT 1.AWS
RELATING TO CERTVAIN SEXUAL OFFENSES

A. Rare

Missouri Territorial law punished the forcible “carnal knowledge” of any
waman by castration “1o be performad by the most skillful physician at the expense
of the reritory, in case the party convicted shall not have sulficient property
to.-pay :h‘.: samic and costs.” i Mo, Terr, Laws, Nov. 4, 1808, at 307, 5' ﬂ."['l.'c
same punishment was preseribed [or slaves. fd. at 323, § 35. Missouri enacted the
same law (§ 9, at 283, RSMo 1825) shoutly afier ;;:ziniup‘ statchood, with a new
scction 10 making it an ollense 10 "(nmnrly know and abuse any female chili
under the age of 10 years.” Missouri's law provided for- castration ol slives for
rape or attempied rape of a white person.

Section 23, at 170, RSMo 1835 covered forcible and statutory rape in
essentially the same language as the current statute, § 559.200, RSMo 1969,
except for the child’s age and the punishment. The statute prohibirs “car.
nally and unlawlully knowing any female child under the age of
years, or . .. [orcibly ravishing any woman of the age of _______ years or up-
ward.™ Under the 1835 law, the punishment for whites was imprisonment for
not less than 5 years. For any negro or mulatio who raped or atempted tn rape
a white female, or forced or attempted to force her 1o marry him, or “deliled”
or attempied to “defile” or take her away [or prostitution or concubinage, the
punishment was casaation. § 28, at 17071, RSMo 1835, In 1879, (he legislature
raised the age of consent to 12 years and changed the punishinent for rape for
all offenders to death or not less than 5 ycars imprisonment “in the discretion
of the jury.” § T253. RSMo 1879, The age of consent wag_increased to 14 years
in_1889 (5§ 3180, RSMo 1889). 10 15 years_in" 1013 (Mo, Laws 1018, ot 310,
§ L'S._nlld*m_lﬁ__ycnn in 1921 (Mo. Laws 1921, at 284a, § 1). Capital punishment
abolished in 1917, was restored by Mo. Laws 1919, Ex, Sess, ar 779, § 1. '

B. Sovomy

Missouri’s sodomy statute, § 563.230, RSMo 1969, js cssentially the same
as § 7, at 206, RSMo 1835. The punishment, initially not less than 10 ycars
imprisanment, was reduced in 1879 to not less than 2 years imprisonment, The
present words “with the sexuval organs or with the mowh™ were added by Mo.
Laws 1911, at 198, § 1. The statute provides that "[e]very person who shall be
convicted of the detestable and abominable crime against nature, committed with
man_lz;'n(liJ lm' with_heast, with the sexual argans or with the mouth, shall be
winished by imprisoninent in the penitentiary not | ; " § 56
{{SMQ 1959,: P 1 ry not less than 2 years.” § 563.230,

C. Rare oF A Drucern VicTin

§ 559.270, RSMo 1969, provides that

[e]very person who sllnir have carnal knowledge of any woman above the

age of I4 years, without her consent, by administering to her any sub.

stance or liquid which shall produce such imbecility of mind or weak-

ness ol body as to prevent cfﬂcctual resistance, shall, upon conviction be
ztlju'dgcd guilty of rape, and be punished by imprisonment in the
penitentiary for a term not less than 5 years.
This law is identical to § 24, at 170, RSMo 1835, except that the latter
statnte set the victim’s age at 10 years. The victim's age was raised 1o 12 years
in 1879 (§ 1254, RSMo 1879), and 1o I years in 1889 (§ 3481, RSMo 1889). It is
doubtful that this statute is enforced. No conviction under it has ever rcached an
appellate court.

D. Forcinc A WamaN To Marny

§ 559.280, RSMo 1969, provides that

[¢]very person who shall take any woman unlawfully against her will, and

by force, menace or duress, compel her to marrv liim, or to marry any

other person, or to be defliled, upon conviction thercol shall be punished

by imprisonment in the penitentiary not less than 3 years.

This statuee is identical to the original enactment except that formerly the
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punishment was not less than 3 or more than 10 years imprisonment. § 25, at
170, RS Mo 1835, T'his statute may have been averlooked in 1913 when the anti-
prostitution statutes were passed. A similar provision, in the chapter on offenscs
against morals, § 563.010, RSMo 1969, makes it a mixed .lclnny.‘pu.:‘lu]ublc
by a term of two to [live years in prison, for an[ person ta, infer alia, "take or
detain a female with intent to compel her by [orce, threats, menace or duress
to marry him or (o marry any other person or be defiled.” .

We find no statnte cver enacted in Alissouri making “shotgun marriages
of males unlawlul.

F. Anouction oF A4 Wonan Unner 1B Years oF Ace

It is a [elony punishable by imprisonment ur to [ive years ln"'lakc away
any female under the age of 18 years from her father, mother, guardian or nl!ll.‘l'
persan having the legal charge of her peison, either for the purpose ol prostitu.
tion or concnbinage.” § 559.290, RSMo 1969, Subject to the same punishment
is “the father, mother, guardian or other person, having the legal charge ol
her person who shall“cansent to the same.” 1d. The statute is unchanged since
§ 27, at 170, RSMo 1835, was enacted,
F. Guarnian DEFILING WARD
T'his statute provides that
[i]f any guardian of any female under the age of 18 years, or any other
person to whose care or protection any such female s!m!] have been
conflided, shall delile her, by carnally knowing her, while she remains
in his care, custady or employment, he shall, in cases not otherwise
pmvi(lt‘ll for, be punisln:ll by im])risnlrmlcnl in ll1c_|!cmlt'nl|nry not
exceeding 5 years, or by imprisonment in the county jail not exceeding
onc year amdl a fine not less than §100.
§ 550.320, RSMo 1969, When first’ passed the punishment was not less than
years imprisonment or a fine of $500 or bath, § 9, at 207, RSMo 1835,

G. SenucTion Unner Promise oF MARRIAGE

This statute was passed in 1879 and provided that "[i]l any person shall,
under promise of marriage, seduce or debauch any unmarried female ol gont.l'
repute, under twenty-one years ol age, he shall be decmed guilty of a felony
and imprisoned in the penitentiary for not less than 2 nor more than 5 years
or fined not over §1,000. Prosecution was barred il the accused married the
girl before judgment. § 1259, RSMo 1879. The female’s age was lowered to 18
in 1889, § 3186, RSMa 1880, It was increased to 21 years by Mo. Laws 1897, at
106, § 1. In 1907 the latter hall of the statute was amended to r;:d.as follows:

[bJut, if before the jury is sworn to try the defendant wpon an indictment

or information, he shall marry the woman thus seduced, it shall be a

bar to any further prosecution ol the olfense, but an olfer to marry the

female seduced by the party charged shall constitute no defense to

such prosecution; and in all cases where the llr:l'cmiam.marncs the woman

seduced the case shall be dismissed at the defendant’s costs, and in no

event shall the state or county be adjudged to pay, or pay, any cost

made or incurred by the defendant when said cause has been dismissed

o
“

as aforesaid.
Mo. Laws 1907, at 229.30, § 1. § 559.310, RSMo 1969, is identical. § 546.340. RSMo

1969, provides that the complaining witness's cvidence as to the promise of
marriage “must be corroborated to the same extent required of the principal
witness in perjury.”

. CarnaL KNOWLEDGE OF FemaLe BETWEEN Acrs 16 anp 1B

This statute provides that “[i]l any person over the age of 17 years shall
have carnal knowledpe of any unmarried female, ol previously chaste character,
between the ages of 16 and 18 years of age, he shall be deemd guilty of a felony
and ecither imprisoned in the H:cnitcmi:ny for 2 years, or fincd from $100 to
$500, or held in the county jail for not less than 1 but not over 5 months, or
be subjected both to the jail and fine penaltics "in the discretion of the court.
§ 559.300, RSMo 1969. The first cnacument was Mo. Laws 1895, at I‘I_9,.§ )i
Mo. Laws 1013, at 219, § 2 raised the male’s age from 16 to~17, the minimum
female’s age from 11 to 15, and increased the penitentiary conflinement to "not




396 MISSOURI ILAW REVIEW [Vol. 38

exceeding 5 years.™ The legislature raised the minimum female’s age to 16
in 1921, but lailed to insert the changes regarding the male's age and the punish.
ment that had been made in 1913, Mo, Laws 1921, at 284a,'§ 1. I'hie statute was
corrected in § 4594, RSMo 1939, .

I. Aputtrry anp Gross LewoNess

The present law, § 563.150, RSMo 1969, is substantially unchanged since
enactment. The original act punished any person living in “a state of open
and notorious adultery or fornication” or puilty ol “open lewdiess, or any
notorious act of public indecency grossly :c:md:l{uu:, and tending 1o debauch
the morals and manners of the people.” § 77, at 306, RSMo 1825, The penalty
was light: a fine of not over $200 or nat over one year in jail or both *at
the discretion of the court.” /d. In 1835, the statute was changed to its present
form, providing that

[e]very person who shall live in a state of open and natorious adultery,

and every man and woman, onc or both of whom are married, and not

= to cach other, who shall lewdly and lasciviously abide and cohabit with

cach other, and every person, marricd or unmarricd, who shall he guilty

of open, gross lewdness or lascivious behavior, or any open and notorious

act of public indecency, grossly scandalous, shall, on conviction, be

zdjudgcnr guilty of a misdemeanor.

§ 563.150, RSMo 1969. It is said that the statute contains five separate olfenses;
finding them, however, is similar (0 identiflying faces hidden in a nature draw-
ing entitling one to a chance for a Shetland pony. Those unable to find the
five faces may see State v. Sekrit, 130 Mao. 401, 32 S.\. 977 (1895), for the
answer.

The court in State v. Barnes. 256 5.W. 406 (St. L. Mo. App. 1923), said that

it is not the oBject of the statute to establish a censorship over the morals

of the people, nor to forbid the violation of the seventh command-

ment. . .. lis evident object was not to forbid and punish furtive illicit

interviews between the “sexes, however [requent and habiwsal their
occurrence, but only to make such acts punisi\nLlc as it plainly designates;

acts which necessanily tend by their openness and notoricty, or by their

publicity, to debase and lower the standard of public morals.
Id. at 198.

Early Missouri courts eagerly found technical grounds for reversing convic-
tions under § 563.150. As a ‘result, discouraged prosccutors abandoned at-
tempts to enlorce it. Appellate courts have decided less than 10 cases in the
last 50 ycars. In the last reported case, 20 years ago, the court reversed a convic-
tion, having found that sex in a cemetery at 2:35 A.M., although near a drive-
way used by the public during the day, was not sex in a “public” place. State
v. Metje, 269 S.W.2d 128 (St L. Mo. App. 1954). It is not a crime to arrange
“furtive, illicit interviews” in a modern tourist cabin, State v. Parker, 233 Mo.
App. 1037, 128 5.\.2d 288 (Spr. Ct. App. 1939), or in an old log cabin without
windows, lined inside with clapboards, and the doors closed. State v. Phillips,
49 Mo. App. 325 (5L L. Cu App. 1892).

J. Contrisuring To THE DeLinquency oF A Cinen

Statutes on this subject date back to 1907. The most recent one, § 550.360,
RSMo 1969, cnacted in 1959, provides that

[a]ny person who encourages, aids or causes a child under 17 years ol age

to commit any act or engage in any conduct which would be injurious

to the child’s merals or health or who commits any act or omits the

performance of any duty which contributes to, causes or tends to cause a

child under the age of 17 years to come within the provisions of [the

juvenile court’s laws], shall be punished by imprisonment in the county

ail for a term not exceeding 6 months or by a fine, not exceeding five

Lundrcd dollars or by both. . . .

The court, however, “may impose conditions upon a person found guilty under
this section and so long as such person complies to the satisfaction ol the court,
the sentence imposed may be suspended.” § 559.560, RSMo 1969. This provision
is probably directed toward parents.
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K. Moctesting MiNor wiTi IaaoRAL INTENT i o )
§ 563.160, RSMo 1969, enacted in 1919, provides hf Jmprisonment in
the penitentiary for a tenn of not more than 5 years, or a jail sentence of not
over one year, or fine of $500, or both, for ) . i
[alny person who in the presence of any minor sh:!l! indulge in I:mlrl
degrading, lewd, immoral or vicious habus or practices; or who nal
take indecent or improper liberties with such minor; or who shall
publicly cxpose his or her person to such minor in an obscenc or in-
decent manner; or who shalﬂ1 by language. sign or touching such minor
suggest or refer to any immoral, lewd, lascivious or indecent act; or who
shall detain or divert such minor with intent to perpetrate any of the
aforesaid acts ., ..
Intent is not an cssential clement of the crime and consent is not a delense,
A “minor” is any pcrson under the age of 21 years. State v. Chapple, 162 S.\.2d
707 (Mo. 1971). Because the statute proscribes all types of 'sexaal offenses,
including rape, sodomy, touching, indecent exposure, and even mere nention
ol sexual intercourse, the true "age of consent” in Missouri is 21 years.




